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STATEMENT OF JURISDICTION 

A federal grand jury indicted the defendant for: (1) homicide by motor 

vehicle while impaired by alcohol, in violation of 18 U.S.C. § 13, assimilating Md. 

Code Crim. Law § 2-504; (2) driving without a license, in violation of 36 C.F.R. § 

4.2, assimilating Md. Code Transp. Art. §§ 16-101, 16-102; and (3) reckless 

driving, in violation of 36 C.F.R. § 4.2, assimilating Md. Code Transp. Art. § 21-

901.1(a).  JA 1-3.  The district court had jurisdiction over this case pursuant to 18 

U.S.C. § 3231.  A jury convicted the defendant and the district court sentenced the 

defendant to a total of 40 months of imprisonment, entering its judgment on 

November 26, 2018.  JA 861-66.  The defendant filed a timely notice of appeal 

on November 28, 2018.  JA 867.  This Court has jurisdiction over the defendant’s 

appeal pursuant to 28 U.S.C. § 1291. 

STATEMENT OF THE ISSUES 

I. Whether the district court properly denied the defendant’s motion to 

suppress the results of the analysis of the defendant’s blood, when the police 

obtained an oral warrant out of an abundance of caution, notwithstanding the 

exigent circumstances, and they relied upon that warrant in good faith. 
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II. Whether the district court properly denied the defendant’s motion to 

suppress the data from the event data recorder in the defendant’s car, when 

 the data was obtained pursuant to a search warrant, and the police reasonably 

relied upon that warrant in good faith. 

STATEMENT OF THE CASE 

 On October 23, 2017, a federal grand jury indicted the defendant Stephonze 

Phillip Blakeney, on charges arising out of a fatal crash that occurred on the 

Baltimore-Washington Parkway on June 5, 2017.  JA 1-3.  The indictment 

contained three charges:  (1) homicide by motor vehicle while impaired by 

alcohol, a three-year felony in violation of Maryland law which applied by 

assimilation to the federal lands of the BW Parkway; (2) driving without a license 

and (3) reckless driving, both petty offenses under Maryland law. 

 Prior to trial, the defendant filed two suppression motions:  a motion to 

suppress evidence from the event data recorder and airbag control module (EDR), 

and a motion for a Franks hearing and motion to suppress evidence derived from a 

telephonic search warrant for a blood draw.  JA 4-24, 66-80.  The government 

filed oppositions to both motions.  JA 30-43, 89-97. 

 The defendant’s motions were heard by District Judge Paula Xinis on June 

8, 2018.  After hearing argument by the parties and reviewing the pleadings and 
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exhibits, Judge Xinis denied both motions.  JA 139-174. 

 The case proceeded to a jury trial on July 6, 2018.  On July 12, 2018, the 

jury found the defendant guilty on all counts.  Judge Xinis sentenced the 

defendant on November 26, 2018, to imprisonment for 36 months on Count One 

and four additional months on the two petty offenses, to run concurrent with each 

other but consecutive as to Count 1, for a total period of imprisonment of 40 

months.  She imposed a one-year term of supervised release to follow.  JA 861-

66. 

The defendant took the instant appeal on November 29, 2018.  He now 

raises the same suppression that he raised below, except that he had no longer 

claims he had the right to a Franks hearing.  As detailed further below, these 

claims are meritless. 

STATEMENT OF FACTS 

I. The trial. 

 Evidence at trial showed that on June 5, 2017, at about 10:30 p.m., the 

defendant was driving his Chrysler on Suitland Parkway when he crashed head-on 

into another vehicle.  JA 333.  The front-seat passenger in the defendant’s 

Chrysler, Briaunna Smith, died on scene as a result of the crash.  JA 338. 

 Milian Moreno, the driver of the other car involved in the crash, was coming 



 

 
4 

home from his night shift job, heading out of the District of Columbia in his 

Nissan.  JA 324.  He was at a traffic light when the defendant’s car came 

“jumping” from the median and crashed into Moreno’s Nissan, spinning it 180 

degrees in the travel lanes.  JA 326.  Moreno was taken to the hospital by 

ambulance, where he was treated for a broken foot.  JA 329-30. 

 The first officer on the scene was U.S. Park Police Officer Greulich.  JA 

337.  Greulich noticed that the defendant’s Chrysler was “heavily damaged,” to 

the point that the engine had disengaged from the car itself and was no longer 

beneath the hood.  JA 337.  At the time Greulich arrived, emergency services 

personnel were already there, assessing and treating the three people involved in 

the crash.  JA 337.  Moreno was lying in the roadway; the defendant was still in 

the driver’s seat of his Chrysler, and Briaunna Smith’s body was still in the 

passenger seat.  JA 337-38. 

 As EMS personnel tried to free the defendant from his vehicle, the defendant 

became combative, refusing to listen and resisting EMS’s attempts to assist him.  

JA 339.  The defendant had a blank stare and appeared not to understand what the 

officer was saying.  JA 349.  Greulich helped the EMS workers to get the 

defendant out of the car, and another ambulance removed him from the scene.  JA 

339.  Upon learning from one of the emergency personnel that one of the 
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occupants of the car had died, Greulich called for detectives to come to the scene.  

JA 346. 

 U.S. Park Police Detective Robert Steinheimer, arrived on scene at about 11 

p.m.  JA 375.  He described the scene as he encountered it:  two vehicles with 

major front-end damage in the eastbound lanes of the Parkway; an “extensive” 

debris field; an engine that was completely separated from the vehicle it belonged 

to; a dead body in the Chrysler passenger seat; and an injured driver still on scene, 

being treated in an ambulance.  JA 376-77.  In addition to the EMS workers, 

officers from the Park Police crime scene unit were also present.  JA 381.   

 Steinheimer realized that, based on the totality of the facts of the crash, the 

investigation called for getting a blood sample from the defendant.  JA 382.  He 

reached a magistrate judge by phone.  JA 48, 382.  It was about 12:23 a.m.  JA 

48. 

 The conversation between Steinheimer and the magistrate judge was 

recorded, and later transcribed.  JA 48-49.  After the magistrate judge placed the 

detective under oath, the detective explained that two vehicles, a Nissan and a 

Chrysler, were involved in the crash, and that the car driven by the defendant had 

crossed the center median from the westbound to the eastbound lanes “and struck 

another vehicle head on.”  JA 48.  “When officers arrived, Mr. Blakeney was 
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behind the wheel in the vehicle.  He was removed from the vehicle with a heavy 

odor of alcohol and possibly PCP.  He was combative and had to be restrained to 

be, for care to be provided to EMS.”  JA 49.  Although the officer momentarily 

mixed up who was driving which car, he soon straightened it out:  he confirmed 

that the defendant was driving the Chrysler.  JA 49. 

 The background noise in the recording made clear that the phone call was 

made while Steinheimer was standing in the middle of the accident scene, 

occasionally checking the facts with other people present.  Based on Steinheimer’s 

oral affidavit, the magistrate judge found probable cause for the police officers to 

take a sample of the defendant’s blood.  JA 49.  Another police officer went to 

the hospital, where medical personnel at 12:44 a.m. took samples of the 

defendant’s blood, which was later analyzed and found to contain a blood-alcohol 

level of .07 percent.  JA 365-71, 793. 

 The defendant’s Chrysler and Moreno’s Nissan were ultimately towed from 

the scene to the Park Police impound garage, located in the District of Columbia.  

JA 100.  On June 26, 2017, Steinheimer obtained a warrant from the D.C. 

Superior Court to search the event data recorder (EDR), also known as an airbag 

control module, in the Chrysler.  JA 98.  The written warrant was based on a 

written affidavit, which alleged that the Chrysler was the at-fault vehicle in the 
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fatal collision, and that a search of the contents was “pursuant to an investigation” 

of the fatality.  JA 99-100.  

 Crash reconstruction expert Kathryn DiPalma was able to use the data from 

the EDR, as well as her observations and measurements, to conduct her analysis to 

explain how the crash occurred.  JA 410.  She arrived at the scene of the crash at 

about 11:30 p.m. that night to find the road closed.  JA 406.  She sketched the 

scene and made notes about any relevant observations – curb strikes, scrapes and 

gouges, tire marks, evidence of where the vehicles first collided and debris “that 

could help us understand what had transpired.”  JA 407.   She also used 

electronic equipment connected to a computer program called “Total Station” to 

map the crash scene.  JA 408. 

 DiPalma explained that the EDR “records up to five seconds prior to impact 

and includes items such as speed, yaw rate, braking, ABS, antilock brake system 

input and steering input.”  JA 434.  If the airbag does not deploy, the EDR does 

not record anything.  JA 456-60. 

 Based on her observations, measurements, calculations and the data she 

recovered from the EDR, Officer DiPalma concluded that the defendant was 

driving between 79 and 83 miles per hour when he lost control of the car.  JA 435.  

The posted speed limit was 45 miles per hour.  JA 437.  By the time the Chrysler 
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crashed into the Nissan, after it jumped the median, it had slowed to 68 miles per 

hour, because the automatic breaking system and yawing of the car slowed it down 

after the defendant lost control.  JA 436.  “The evidence, physical evidence that 

we had on scene indicated loss of control and that the 

vehicle crossed the roadway in an uncontrolled manner and collided with” 

Moreno’s Nissan.  JA 438. 

 Lucas Zarwell, the D.C. toxicologist within the Office of the Chief Medical 

Examiner, testified as an expert in toxicology that his laboratory analyzed the 

defendant’s blood and detected 0.07 grams of ethanol present per 100 milliliters of 

the defendant’s blood.1  JA 482, 485.  Zarwell explained, “ethanol is a central 

nervous system depressant. . . .  Someone with this type of concentration would 

have issues that would be cognitive, meaning how they comprehend information 

and psychomotor functions would be impaired.”  JA 485. 

 Zarwell said that with a .07 alcohol level, a person “may make impulsive 

decisions.”  He continued, “[a]s far as their reactions times, they would be 

delayed.  So their ability to respond to changes in their environment, especially 

with tasks which are considered divided attention tasks. . . .”  JA 486. 

                                                 
1 Ethanol is a name for a type of alcohol.  WEBSTER’S NEW WORLD COLLEGE 
DICTIONARY 488 (4th ed. 2009). 
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 In particular, Zarwell said, a .07 alcohol level would impair someone’s 

judgment.  “Like you might go faster than you normally would drive.”  JA 486. 

 Zarwell also explained how alcohol is eliminated from the human body.  In 

general, he said, the human body eliminates about .015 grams of alcohol of 100 

milliliters of blood per hour.  JA 488.  After an hour, therefore, a .10 blood-

alcohol level would drop to a .085.  JA 488.  Zarwell agreed that the rate of 

elimination is unique to each individual, and the numbers he was giving were 

averages.  JA 498-501. 

 The crash reconstructionist called as an expert by the defendant, Wendell 

Cover, testified that he inspected the two vehicles involved in the crash and 

examined the collision site, EDR data, Total Station data, police reports and 

photographs taken by the Park Police.  JA 582-585.  In his opinion, “There is no 

objective evidence that speed was the cause of the loss of control, but the objective 

evidence that we do have was from over-steering by the driver, and an over-

steering response is typical and consistent with attempting to avoid a hazard.”  JA 

608.  No testimony was presented during the trial to show that the defendant was 

attempting to avoid a hazard.  
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Cover did agree with DiPalma that the EDR showed the defendant was 

traveling 83 miles per hour before the crash, and that it had slowed to 68 miles per 

hour by the time it crashed into the Nissan in the opposite lane. 

 

II. Motion to Suppress Blood Draw. 

 The hearing on the defendant’s motion to suppress the results of the 

defendant’s blood-alcohol level occurred before trial.  The court took no evidence, 

but relied upon the written pleadings and exhibits.  

 The pleadings showed that Sgt. Steinheimer called the magistrate judge at 

12:23 a.m., about an hour and forty minutes after the crash was reported.  JA 48.  

The recording of the call demonstrated the presence of background noise consistent 

with the investigation of a crash scene.  In addition, it was clear from the fact that 

Sgt. Steinheimer had to stop and double check the defendant’s name and other 

facts with someone else that the sergeant was basing his recounting at least in part 

on what he had learned from other people.  JA 48.  Someone also corrected 

Steinheimer when he told the magistrate judge who was in which of the two cars, 

and Steinheimer immediately made the correction on the record.  JA 49.   

 Steinheimer described to the magistrate judge that night that the collision 

involved two cars, one going eastbound and one going westbound.  JA 48.  The 
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car that the defendant was driving, he explained, struck the other vehicle head-on.  

JA 48.  “When officers arrived, Mr. Blakeney was behind the wheel in the vehicle.  

He was removed from the vehicle with a heavy odor of alcohol and possibly PCP.2  

He was combative and had to be restrained . . . for care to be provided by EMS.”  

JA 48-49. 

 Steinheimer continued: “There was a passenger in Mr. Blakeney’s car, front 

seat passenger.  A black female was found dead on the scene.”  JA 49.  When the 

magistrate judge asked if the front-seat passenger was the dead woman, 

Steinheimer replied, “Yes, sir.”  JA 49. 

 The magistrate judge concluded, “Okay, I find that there is probable cause to 

justify the issuance of the warrant for the drawing of the blood of Mr. Blakeney . . . 

.”  JA 49. 

 During argument before the district judge at the pretrial hearing, defense 

counsel claimed that Steinheimer had said the “odor” of PCP was present, 

“[w]hereas, the statement that was actually given to him, as reflected in the other 

police officer’s report, Officer Greulich, (JA 24) is that the fire department 

personnel, unidentified, said he was possibly under the influence.  He didn’t say 

                                                 
2 “PCP” is a common term for phencyclidine, a schedule I controlled substance. 
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‘smell.’  It was just possibly under the influence.”  JA 150.  The district judge, 

however, pointed out that Steinheimer “says [the defendant] was removed from the 

vehicle with a heavy odor of alcohol and possibly PCP.”  JA 150.  The judge 

acknowledged that Steinheimer’s statement was ambiguous, that Steinheimer said 

the odor was “possible,” and that “I would take it he was relayed information and 

then is relaying it to Magistrate Judge Sullivan.”  JA 149. 

 In ruling that probable cause existed, the district judge found meaningful the 

“significant driver error” of crossing the center median and striking another vehicle 

head-on, coupled with a heavy odor of alcohol.  She ruled that probable cause 

existed to take a sample of the defendant’s blood for testing.  JA 159.  

 Although the district judge declined to rule on the question of whether a 

warrant was necessary in the first place, she further ruled that even if the probable 

cause were held insufficient, “the officers were permitted to rely on that warrant in 

good faith under Leon.”  JA 160. 

III. Motion to Suppress Event Data Recorder Data 

 The hearing also dealt with the defendant’s motion to suppress the evidence 

obtained from the search of the EDR in the defendant’s Chrysler.  In this case, the 

Park Police had obtained a written search warrant from D.C. Superior Court Judge 

John Bayly.  JA 81-84.  The warrant authorized the police to search the EDR 
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“installed by the manufacturer which is essential in providing data to further 

determine any and all factors that may have contributed to a motor vehicle crash 

fatality.  Analysis of the aforementioned data is needed by the Crash 

Reconstructionist to determine the underlying cause of the crash.”  JA 81. 

 According to the affidavit for the search warrant, the Chrysler was the at-

fault vehicle in a serious crash, in which the passenger died.  JA 83.  The affidavit 

stated the EDR may have recorded essential data to determine the cause of the 

crash, including the state of the driver’s seatbelt switch, any diagnostic codes 

present at the time of crash, headlight status, engine RPMs, vehicle speed, brake 

status and throttle position.”  JA 84. 

 In denying the defendant’s motion to suppress, the district judge found “that 

while the description of the incident is pi[th]y, it’s sufficient because it does 

identity the Chrysler driven by Mr. Blakeney as the one who caused this incident 

by taking very specific steps to cross over a center median, raised curb, striking 

another vehicle head-on, which takes this out of the realm of just a garden-variety 

car accident.”  JA 173.  She continued, “I do believe that that’s sufficient 

probable cause to take this from the world of accidents in tort law into probable 

cause to believe that an offense has been committed:  specifically a vehicular-

related fatality.”  JA 173. 
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 The district judge briefly discussed the officers’ good-faith reliance under 

Leon.  She did not see the need to make a finding on the issue, but commented  

that “there is no evidence that. . . [the police] did anything but rely on this warrant 

in good faith, for what it’s worth.”  JA 174. 

SUMMARY OF ARGUMENT 

 On June 5, 2017, officers responded to a scene of chaos, debris, injured 

people, and one decedent.  The chaos of this scene and the competing needs of 

caring for the wounded while also conducting an investigation constituted exigent 

circumstances and an exception to the warrant requirement to obtain a sample of 

the defendant’s blood.  Nevertheless, the police sergeant at the scene contacted a 

magistrate judge for a warrant, and the magistrate judge properly found there was 

sufficient probable cause to issue the warrant for the blood sample.  The only 

conclusion to be drawn from the police request was that the blood sample would be 

analyzed to determine whether it provided evidence of driving under the influence.  

Whether because of exigency, or because probable cause existed, or based on good 

faith, the district court properly rejected the defendant’s motion to suppress the 

blood draw evidence.      

 Similarly, this Court should reject the defendant’s arguments about the EDR.  

The D.C. Superior Court judge properly found that the written affidavit for the 
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Event Data Recorder inside the defendant’s car contained adequate probable cause, 

and the warrant that specified the items to be seized anticipated that the police 

would download that data and analyze to determine the contributing factors to the 

crash.  Again, the only reasonable basis for the information is to determine 

whether the EDR data showed evidence of criminal vehicular operation on the part 

of the defendant.  Moreover, the police reasonably relied upon the search warrant 

in good faith. 

For these reasons, this Court should reject the defendant’s arguments and 

affirm the convictions.   

 
ARGUMENT 

I. THE STANDARD OF REVIEW FOR DENIAL OF A MOTION TO 
SUPPRESS IS DE NOVO, BUT EVIDENCE IS REVIEWED IN A 
LIGHT MOST FAVORABLE TO THE GOVERNMENT. 

 
The defendant on appeal challenges the district court’s denials of his 

motions to suppress.  This Court reviews de novo the trial court’s legal 

determinations on a motion to suppress.  Factual findings are reviewed for clear 

error, in the light most favorable to the government, which was the prevailing party 

below.  United States v. Hampton, 628 F.3d 654, 658 (4th Cir. 2010); accord 

Ornelas v. United States, 517 U.S. 690, 699 (1996). 
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To determine whether probable court for a search warrant exists, the 

magistrate judge must “make a practical, commonsense decision whether, given all 

the circumstances set forth in the affidavit. . . there is fair probability that . . . 

evidence of a crime will be found in a particular place.”  Illinois v. Gates, 462 

U.S. 213, 238 (1983).  This Court should give the magistrate judge’s 

determination as to probable cause “great deference.”  Id. at 236.  This Court 

“may ask only whether the magistrate had a substantial basis for concluding that 

probable cause existed.”  United States v. Blackwood, 913 F.2d 139, 142 (4th Cir. 

1990) (internal quotation marks and citations omitted).  Because of the Fourth 

Amendment’s strong preference for searches conducted pursuant to warrants, 

reviewing courts must resist the temptation to invalidate warrants by interpreting 

affidavits in a hypertechnical, rather than a commonsense, manner.”  Id.   

II. THE DISTRICT JUDGE CORRECTLY FOUND THAT THE ORAL 
SEARCH WARRANT CONTAINED ADEQUATE PROBABLE 
CAUSE, EVEN THOUGH EXIGENT CIRCUMSTANCES NEGATED 
THE NEED FOR A WARRANT AND THE POLICE OBTAINED IT 
IN AN ABUNDANCE OF CAUTION. 
 

 The government below argued to the district court that no search warrant 

was necessary due to the presence of exigent circumstances, but that the Park 

Police obtained the warrant out of an abundance of caution.  JA 33-38.  The 

government also argued that the police were entitled to rely on the warrant in good 
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faith.  JA 42.  The district judge, however, chose not to rule on the question of 

whether the warrant was required.  Instead, she found that “based on my review of 

Sergeant Steinheimer’s application for the warrant to Magistrate Judge Sullivan, 

that there was sufficient probable cause to justify the issuance of the warrant.”  JA 

158.  The district judge also found that the good-faith exception of United States 

v. Leon, 486 U.S. 897, 916-921(1984), applied.  Because these findings were 

correct, this Court should affirm. 

 A.  Exigent Circumstances Made a Search Warrant Unnecessary. 

 In 1966, the Supreme Court recognized that exigent circumstances may 

permit the police to obtain a blood sample of a driver suspected of driving under 

the influence without a warrant.  Schmerber v. California, 384 U.S. 757, 770-71 

(1966).  In that case, the officer arrived at the scene of a crash, smelled alcohol on 

the defendant, and observed that his eyes were glassy and bloodshot.  Id. At 769.  

On this basis, the Supreme Court concluded that the officers reasonably “believed 

they were confronted with an emergency, in which the delay necessary to obtain a 

warrant, under the circumstances, threatened the destruction of evidence.”  Id. at 

770 (citation omitted). 

Exigent circumstances are a well-recognized exception to the Fourth 

Amendment’s warrant requirement, in that “the exigencies of the situation make 
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the needs of law enforcement so compelling that [a] warrantless search is 

objectively reasonable under the Fourth Amendment.”  Kentucky v. King, 563 

U.S. 452, 460 (2011) (citations omitted).  See also United States v. Brown, 701 

F.3d 120, 126 (4th Cir. 2012) (When “the exigencies of the situation make the 

needs of law enforcement so compelling that [a] warrantless search [or seizure] is 

objectively reasonable under the Fourth Amendment,” police officers are entitled 

to bypass the warrant requirement.). 

The Supreme Court revisited the issue of blood draws in the context of 

vehicle crash investigations in Missouri v. McNeely, 569 U.S. 141 (2013).  In that 

case, the Court reaffirmed that “the natural dissipation of alcohol in the blood may 

support a finding of exigency in a specific case . . . . .”  Id. at 156.  However, the 

Court declined to adopt a per se rule of exigency and instead held that “[e]xigency. 

. . must be determined case by case based on the totality of the circumstances.”  

Id. at 145.   

 Here, the totality of the circumstances support a finding of exigency.  The 

photographs of the scene confirm the chaotic and horrific nature of the crash.  JA 

44-46.  Amidst the mangled remains of two vehicles, straddling the lanes of a 

busy highway, there was one dead body, one driver (the defendant) fighting with 

EMS, and another driver requiring ambulance evacuation for a broken bone.  
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Aside from all this, there was a pressing need for the police to preserve the scene to 

investigate and figure out who was responsible for the victim’s death.  JA 53-55.  

The police had to conduct their on-scene investigation as quickly as possible, so 

the highway could be re-opened to traffic.  Meanwhile, someone had to determine 

whether the defendant was under the influence of alcohol or drugs, evidence of 

which was evaporating with every passing minute. 

The Supreme Court pointed out the circumstances that constituted the 

exigency in Schmerber v. California:  

The officer in the present case, however, might reasonably have believed that 
he was confronted with an emergency, in which the delay necessary to obtain 
a warrant, under the circumstances, threatened the destruction of evidence.  
We are told that the percentage of alcohol in the blood begins to diminish 
shortly after drinking stops, as the body functions to eliminate it from the 
system.  Particularly in a case such as this, where time had to be taken to 
bring the accused to a hospital and to investigate the scene of the accident, 
there was no time to seek out a magistrate and secure a warrant.  Given these 
special facts, we conclude that the attempt to secure evidence of blood-alcohol 
content in this case was an appropriate incident to petitioner’s arrest. 
 

354 U.S. at 770-71 (internal quotations and citations omitted).  In this case, 

likewise, the police had to investigate the scene of the accident and deal with not 

one, but three people who suffered injury.  The competing needs of caring for the 

immediate injuries of the wounded, tending to the body of the decedent, clearing 

the roadway of debris so traffic could resume, and conducting a serious 
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investigation into a felony charge created exigent circumstances, making a warrant 

unnecessary.  Pursuant to Schmerber and McNeely, this Court should hold that a 

warrant was not required under these circumstances and affirm.  See also Cole v. 

State, 490 S.W.3d 918, 927 (Tex. App. 2016) (holding post-McNeely that exigent 

circumstances permitted warrantless blood draw where “law enforcement was 

confronted with not only the natural destruction of evidence through natural 

dissipation of intoxicating substances, but also with the logistical and practical 

constraints posed by a severe accident involving a death and the attendant duties 

this accident demanded”).  

 B. The Oral Warrant Contained Probable Cause. 

 Alternatively, even if exigency were not shown, the police still obtained a 

warrant as a precaution and that warrant was supported by probable cause.  

Steinheimer, knowing a fatality had occurred, nevertheless secured a search 

warrant.  As is evident in listening to the call and reviewing the transcript of the 

same, which includes long pauses and initial confusion about which car the 

defendant had been driving, Steinheimer was relaying facts as known to him from 

disparate sources.  He was correcting any inadvertent misstatements as he spoke. 

 The core facts related by Steinheimer establish more than sufficient probable 

cause for the blood draw warrant.  There was a serious crash and the defendant’s 
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passenger died.  The other driver had told the police that the defendant’s car 

crossed over the median, went airborne and landed into incoming traffic.  The 

crash was head-on.  There was reason to believe that the defendant had consumed 

alcohol or other intoxicants.  Those facts amounted to probable cause to believe 

that a crime had been committed – involuntary manslaughter or drunk driving or 

reckless driving, – and that evidence of that crime would be found in the 

defendant’s blood. 

 This Court should give Magistrate Judge Sullivan’s findings that there was 

probable cause for the blood draw “great deference.”  Blackwood, 912 F.2d at 142.  

While Steinheimer did not tell the magistrate judge which statutes might have been 

violated, there is no requirement that the precise statute be set forth.  Here, there 

was “a fair probability that evidence of a crime [would] be found in a particular 

place” – the defendant’s blood.  Illinois v. Gates, 462 U.S. at 238.  The blood test 

would be part of the “investigative puzzle” that would let the police determine 

what crime had been committed.  Taylor v. Farmer, 13 F.3d 117, 121 4th Cir. 

1993). 

 The defendant’s insistence that perhaps the passenger was the source of the 

odor of alcohol and therefore there was no probable cause to test the defendant’s 

blood holds no merit.  Def. Br. at 22.  It appeared to the police officers that 
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someone had been drinking alcohol in the defendant’s car.  There was at least a 

fair probability that it was the defendant, and a test of the defendant’s blood would 

give the police the answer.  The defendant’s argument that no probable cause 

existed because the police were unable to tell the magistrate whether the defendant 

had consumed more than the “legal limit” is likewise ineffectual.  Def. Br. at 22.  

There is no requirement for the police to know ex ante what the search will show; 

they only need to show a substantial basis for the magistrate’s conclusion.  The 

conclusion that it was the driver of the vehicle that crossed over the median and 

caused this horrific crash who had consumed alcohol was more than reasonable.   

Moreover, whether there was alcohol or drugs in the defendant’s blood was 

important to the investigation of these offenses, no matter the amount. 

 As the district judge commented during the suppression hearing, there could 

be innocent reasons for the crash.  But the probability suggested driver error, and 

that probability was before the magistrate judge.  JA 47.  And a reasonable 

probability is all that is required; not absolute certainty. 

 The cases the defendant cites to support his argument are inapposite.  For 

example, Kingsland v. City of Miami, 382 F.3d 1220 (11th Cir. 2004), involves a 

grant of summary judgment in favor of the police in a false arrest lawsuit, and the 

court, in fact, faults the police for not further investigating the source of an odor of 
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cannabis.  Id. at 1228.  Another case cited by the defendant, People v. Roybal, 

655 P. 2d 410 (Colo. 1982), is fact-specific, in which the court found an absence of 

probable cause for the defendant’s arrest, when the evidence showed only an odor 

of alcohol and no evidence to show the driver had caused a collision or displayed 

any signs of intoxication.  Id. at 413. 

 Every case of probable cause, of course, depends on its individual facts.  

The standard here was not whether the defendant was under the influence of 

alcohol beyond a reasonable doubt, but whether there was a fair probability of 

determining whether he was under the influence.  There was no error in Judge 

Sullivan’s grant of the warrant.  This Court should affirm on this basis. 

 C. The Warrant was Sufficiently Specific. 

 Magistrate Judge Sullivan specified that he was issuing the oral warrant for 

the defendant’s blood to be drawn.  At the beginning of their telephone 

conversation, the magistrate judge had Steinheimer identify the person subject to 

the warrant.  Steinheimer spelled the defendant’s name, and gave his address, 

identifying features and date of birth.  JA 48.  The magistrate judge, after 

Steinheimer related the probable cause, concluded, “based on the information 

communicated to me, I believe that there is probable cause at this time to draw his 

blood.”  JA 49.  The defendant concedes that the warrant satisfies the 
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particularity requirement for the blood draw.  He challenges, however, whether 

the warrant was overbroad because it did not specify the statute under which the 

defendant was being investigated.  Def. Br. at 28. 

A warrant is “not to be interpreted in a ‘hypertechnical’ manner.  Rather, 

[the terms of the warrant] should be read with a ‘commonsense and realistic’ 

approach, to avoid turning a search warrant into a ‘constitutional straight jacket.’” 

United States v. Williams, 592 F.3d 511, 519 (4th Cir. 2010) (citations omitted.) 

 The fact that the warrant does not specify that the police may analyze the 

blood for evidence of particular crimes does not make it a general warrant.  It is 

obvious to everyone that when the police take blood from a suspected drunk driver, 

they are doing so to analyze it for purposes of determining whether the driver was 

under the influence.  There can be no other reasonable conclusion.  To construe 

the warrant here in the hypertechnical manner espoused by the defendant would 

run afoul of Gates and Williams.  Common sense must be applied here.       

In Illinois v. Gates, 462 U.S. 213, for example, the Supreme Court declared 

that the totality-of-circumstances approach applied to a warrant to search a home 

and a car for drugs.  There is no suggestion that the drugs could not then be sent  

to a laboratory for analysis to determine whether they were in fact drugs; that 

obviously was the reason for the search and seizure. 
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Furthermore, in Missouri v. McNeely, 569 U.S. 141 (2013), in which the 

Supreme Court ruled that absent exigent circumstances, a warrant is necessary for 

a blood draw, the reason for the blood draw was to analyze it for the presence of 

alcohol.  There was not even a hint that once the police obtained the sample of the 

defendant’s blood, additional language was needed to analyze it.  The Court made 

clear that the Fourth Amendment protects the taking of the blood, which involved a 

“compelled physical intrusion beneath [the defendant’s] skin and into his veins to 

obtain a sample of his blood for use as evidence in a criminal investigation.”  Id. 

at 148.  The only reason the government would be seeking the blood is to conduct 

tests to determine the presence of alcohol or drugs.  Without such tests, the blood 

would be of no use as evidence. 

 Likewise, in Maryland v. King, 569 U.S. 435 (2013), the Supreme Court 

held that DNA samples taken from arrestees through buccal swabs did not require 

a warrant and that the DNA could be analyzed.  Implicit in the entire discussion 

was the understanding that the only purpose of such DNA analysis was to identify 

who the person was, and that once the DNA samples were analyzed, those DNA 

profiles could be further used by law enforcement.  Again, the Court did not 

require a warrant to list out the potential crimes being investigated before 

authorities could analyze those buccal swabs.  It is obvious that a roomful of Q-
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tips containing saliva would be of no value unless those DNA samples were 

analyzed in a laboratory, and the Court recognized that laboratory analysis would 

follow the collection of the evidence. 

 The police did not awaken the magistrate judge in the middle of the night 

lightly.  Sgt. Steinheimer called the magistrate judge because the police needed to 

check the defendant’s blood for the presence of drugs or alcohol.  The officer 

knew that.  The magistrate judge knew that.  There was no opportunity to sit 

down and draft an affidavit with the usual schedules and attachments.  The whole 

purpose of the warrant was to quickly get a blood sample for laboratory analysis 

for the presence or alcohol or drugs, and to do it before the evidence dissipated.  

Common sense must prevail here.  The defendant’s arguments should be rejected. 

 Finally, even if there were any error as to the blood draw, it was harmless. 

See United States v. Ford, 986 F.2d 57, 60 n.2 (4th Cir. 1993) (applying harmless 

error to denial of suppression motion).  The fact that the defendant’s blood alcohol 

level was .07 was only one small facet of the government’s proof.  The 

government introduced the testimony of the officers on the scene.  The 

government’s crash reconstruction expert testified about a number of data points 

that formed the expert opinion, only one of which was the blood draw information.  

In this way, while the blood draw formed a small portion of the government’s 
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proof, there was substantial evidence of guilt separate and apart from this evidence.  

Indeed, the crash itself and the observations of the officers on the scene were alone 

sufficient for the jury to convict.  Harmless error provides another basis to affirm.    

III. THE DISTRICT COURT CORRECTLY HELD THAT THE 
WARRANT FOR THE EVENT DATA RECORDER CONTAINED 
SUFFICIENT PROBABLE CAUSE. 

 
 The Park Police obtained the written search warrant for the Chrysler’s Event 

Data Recorder from the District of Columbia Superior Court because the seizure 

lot was located in D.C.  JA 98-101.  The written search warrant for the EDR 

differs from the oral search warrant for the defendant’s blood in that the police had 

time to prepare the affidavit.  Like the warrant for blood, however, the warrant and 

affidavit must be read using the common sense approach.  Both the officer and the 

judge knew precisely what the police were investigating:  driver error resulting in 

a fatality.  There is no need to set forth the particular statutes in play as they are 

obvious.  Moreover, the evidence is necessarily limited to crimes related to the 

crash, thereby eviscerating the concerns the defendant raises about over breadth.  

In other words, none of the chief harms for which the over breadth doctrine exist 

could have come into play here based on the evidence at issue.  The warrant did 

not permit any “general rummaging” through the defendant’s papers in search of a 

crime; rather, the search of the EDR provided isolated, specific data that was 



 

 
28 

relevant only to a narrow sub-class of crimes associated with the vehicle crash 

investigation. 

 Indeed, the affidavit makes clear what charges the officers were 

investigating.  The affidavit described the crash and averred that the Chrysler was 

the at-fault vehicle:  “The Chrysler crossed over the raised, curb, center median 

and struck the Nissan head on, causing extensive damage to the front end and 

passenger side of both vehicles.”  JA 100.  The affidavit continued by explaining 

what the police expected to obtain from the download of the EDR, which would 

include the status of seatbelts, whether the headlights were on, speed of the 

vehicle, whether it braked immediately prior to the collision and the condition of 

the throttle.  JA 101.  The affidavit further identified the Chrysler by make, 

model, tag, location and vehicle identification number.  The warrant itself noted 

that “analysis of the aforementioned data is needed by the Crash Reconstructionist 

to determine the underlying cause of the crash.”  JA 98. 

 It is true that the warrant did not mention that the police were investigating 

manslaughter or drunk driving offenses.  But the fact that the police were 

investigating such an offense was patent from the facts related in the affidavit.  A 

“commonsense and realistic approach” to the evidence before the judge must be  
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employed.  Williams, 592 F.3d at 519.  No rational person would misunderstand 

what the warrant authorized based on the affidavit and the warrant itself. 

 Further, as with the blood draw evidence, any error with regard to the EDR 

evidence would also be harmless.  The EDR data formed only a small component 

of the basis for the reconstruction expert’s testimony.  Without this evidence, there 

was more than enough evidence for the jury to convict.  Based on the 

overwhelming evidence, it cannot be said that the outcome would have been 

different in the absence of this evidence.  This provides another basis to affirm.  

VI. THE OFFICERS RELIED UPON BOTH WARRANTS IN GOOD 
FAITH. 

 
 As the district judge commented at the suppression hearing, the U.S. Park 

Police obtained a search warrant for each piece of evidence they needed to conduct 

their investigation.  They engaged in no flagrant misconduct when they obtained 

each warrant.  United States v. Leon, 468 U.S. 897, 911 (1984).  Their reliance 

upon each warrant was “objectively reasonable.”  United States v. Perez, 393 F.3d 

457, 461 (4th Cir. 2004).  There was, therefore, no reason to suppress either the 

blood or the EDR data because there was no misconduct to deter.  Accordingly, 

Leon good faith provides another basis to affirm. 
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CONCLUSION 

For the reasons stated, this Court should affirm the defendant’s convictions. 

Respectfully submitted, 
 

Robert K. Hur 
United States Attorney 

 
          /s/                        

Hollis Raphael Weisman 
Assistant United States Attorney 

 
April 25, 2019 
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STATEMENT WITH RESPECT TO ORAL ARGUMENT 

The United States respectfully suggests that oral argument is not necessary 

in this case. The legal issues are not novel, and oral argument likely would not aid 

the Court in reaching its decision. 
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