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Argument 
 

Mr. Blakeney replies to several arguments in the government’s 

Response Brief (GRB) and continues to rely on the arguments in his 

Opening Brief (OB).   

I. The blood-draw warrant did not comply with the Fourth 
Amendment. 

The government attempts to defend the blood draw of Mr. Blakeney 

on three grounds: (1) a warrantless search was permitted under the 

exigent-circumstances exception to the warrant requirement; (2) the 

warrant application established probable cause to believe Mr. Blakeney’s 

blood contained evidence of a crime; and (3) the warrant was “sufficiently 

specific.”  None of these arguments is persuasive.   

A. The exigent-circumstances exception does not apply. 

The government contends a warrant for Mr. Blakeney’s blood was 

unnecessary because police could lawfully draw his blood under the 

exigent-circumstances exception to the warrant requirement.  GRB17-20.  

Case law squarely forecloses this position.   

“It is a fundamental tenet of the Fourth Amendment that warrantless 

searches are per se unreasonable, subject only to a few specifically 



2 
 

established and well-delineated exceptions.”  United States v. Stephens, 764 

F.3d 327, 340 (4th Cir. 2014).  “One well-recognized exception applies when 

the exigencies of the situation make the needs of law enforcement so 

compelling that a warrantless search is objectively reasonable under the 

Fourth Amendment.”  Kentucky v. King, 563 U.S. 452, 460 (2011).  Among 

the “types of exigent circumstances that may justify a warrantless seizure 

[is] the imminent destruction of evidence.”  United States v. Brown, 701 F.3d 

120, 126 (4th Cir. 2012).   

The Supreme Court has recognized that because of “the human 

body’s natural metabolic processes, the alcohol level in a person’s blood 

begins to dissipate once the alcohol is fully absorbed and continues to 

decline until the alcohol is eliminated.”  Missouri v. McNeely, 569 U.S. 141, 

152 (2013).  As a result, “a significant delay in testing [a drunk-driving 

suspect’s blood] will negatively affect the probative value of the results.”  

Id.  The Court has therefore held the “natural dissipation of alcohol in the 

blood may support an exigency finding in a specific case,” based on that 

case’s “specific facts.”  Id. at 142, 149.   

But “[i]n those drunk-driving investigations where police officers can 

reasonably obtain a warrant before a blood sample can be drawn without 



3 
 

significantly undermining the efficacy of the search, the Fourth 

Amendment mandates that they do so.”  Id. at 152.  Unless the “particular” 

facts of a given case “make obtaining a warrant impractical,” police must 

secure a warrant, notwithstanding that the alcohol in a suspect’s blood may 

be dissipating.  Id. at 151-52.   

Here, the government does not argue that obtaining a warrant was 

impractical, or that officers were unable to do so.  Nor could it.  Detective 

Steinheimer did in fact obtain a warrant for Mr. Blakeney’s blood by 

submitting a telephonic application from the scene of the crash, and 

officers successfully executed that warrant at the hospital.  See id. at 154-55 

(explaining that “technological developments that enable police officers to 

secure warrants more quickly,” such as “telephonic or radio 

communication,” are “relevant to an assessment of exigency”).  That 

officers actually obtained a warrant forecloses any argument that doing so 

was impractical—a prerequisite to application of the exigent-circumstances 

exception.   

The government cites no authority for the proposition that the 

exigent-circumstances exception permits officers to conduct a warrantless 

search even when they could—and did—obtain a warrant.  This is 
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unsurprising, as “any warrantless search must be strictly circumscribed by 

the exigency that justifies the exception to the warrant requirement.”  

United States v. Gwinn, 219 F.3d 326, 332 (4th Cir. 2000).  Where police can 

secure a warrant without compromising their investigation, as they did 

here, the exigency by definition does not exist, and no warrantless search is 

permitted.   

B. The blood-draw warrant did not establish probable cause. 

In the alternative, the government argues Detective Steinheimer’s 

application supplied probable cause to believe police would find evidence 

of a crime in Mr. Blakeney’s blood.  GRB20-23.  Its principal argument in 

this vein appears to be that the magistrate judge could find probable cause 

because someone in the Chrysler had consumed alcohol at some unknown 

time—even if police supplied no reason to believe that someone was Mr. 

Blakeney.   

But the Fourth Amendment mandates a more specific “nexus 

between the place to be searched and the items to be seized.”  United States 

v. Allen, 631 F.3d 164, 173 (4th Cir. 2011).  “A probable cause assessment 

requires the issuing judge to decide whether, given the totality of the 

circumstances, there is a fair probability that contraband or evidence of a 
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crime will be found in a particular place.”  United States v. Richardson, 607 

F.3d 357, 369 (4th Cir. 2010) (emphasis added); cf. United States v. Griffin, 

589 F.3d 148, 152 (4th Cir. 2009) (“In determining whether an officer had 

reasonable suspicion, we view the totality of the circumstances to 

determine whether the officer had a particularized and objective basis for 

suspecting the particular person stopped of criminal activity.” (emphasis 

added)).   

The government cites no authority holding police can satisfy the 

particular-place requirement simply by telling the magistrate judge that the 

site of the search is one of two locations where evidence might be found—

each of which is equally likely to contain that evidence.1  Such a 

representation does not give rise to a fair probability that officers will find 

evidence in the “particular place” to be searched, rather than somewhere 

else.   

Instead, the government simply asserts, in conclusory fashion, that 

“[t]here was at least a fair probability that it was [Mr. Blakeney who had 

                                                 

 

1 In fact, if anything, the alcohol was less likely to be in Mr. 
Blakeney’s blood than in his passenger’s, since police detected the odor of 
alcohol only after Mr. Blakeney had been removed from the car.  OB 21-22.   
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been drinking], and a test of [Mr. Blakeney’s] blood would give the police 

the answer.”  GRB22.  But conducting a search will always “give the police 

the answer” to the question whether the place to be searched contains 

evidence of a crime.  Police cannot satisfy the Fourth Amendment by 

claiming that, if allowed to search, they might find evidence that would 

retroactively furnish probable cause.  See United States v. Ford, 88 F.3d 1350, 

1358 (4th Cir. 1996) (“Probable cause exists where, given all the facts at the 

time of the search, there is a fair probability that contraband or evidence of a 

crime will be found in a particular place.” (emphasis added)).   

The government also dismisses Mr. Blakeney’s argument, see OB22-

23, that the warrant application fails to establish that, if Mr. Blakeney was 

drinking, he consumed more than the legal limit.  GRB22.  According to the 

government, “whether there was alcohol or drugs in [Mr. Blakeney’s] 

blood was important to the investigation of these offenses, no matter the 

amount.”  GRB22.  But the government does not even attempt to explain 

why this is so.  If Mr. Blakeney had consumed only a legal amount of 

alcohol, then the contents of his blood could not constitute evidence of a 

crime.  Establishing probable cause therefore necessarily required at least 

some minimal basis for believing Mr. Blakeney had drunk more alcohol 
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than the law permits.  Absent that factual predicate, there was no crime, 

and thus no probable cause.   

Finally, the government acknowledges that “there could be innocent 

reasons for the crash,” but it asserts that “the probability suggested driver 

error.”  GRB22.  Once again, though, the government does not explain this 

bald assertion.  The government does not identify, for instance, which facts 

in Detective Steinheimer’s application could reasonably lead a magistrate 

to conclude the crash more likely resulted from the driver’s alcohol-

induced negligence than from, e.g., a medical episode or a quick movement 

to avoid a merging car.   

Consistent with the cases cited in Mr. Blakeney’s Opening Brief, see 

OB24-25, this Court should hold that—(1) a car accident, and (2) the smell 

of alcohol from an unknown source within a car, which contains multiple 

people—do not add up to probable cause that a crime has occurred.   

C. The warrant’s failure to specify what information police 
may take from Mr. Blakeney’s blood renders it invalid.  

Mr. Blakeney’s Opening Brief explained that the blood-draw warrant 

was insufficiently particular because it does not identify what information 

police could extract from his blood.  OB27-31.  In its Response Brief, the 
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government does not dispute that a blood draw comprises two separate 

searches, each subject to Fourth Amendment requirements: first, the 

collection of blood from a suspect, and second, the analysis of that blood to 

obtain information about him.  E.g., Boroian v. Mueller, 616 F.3d 60, 62 (1st 

Cir. 2010) (explaining that in previous case, court “concluded that the 

extraction of a blood sample and creation of a DNA profile from an 

individual on supervised release were not unreasonable searches”—

plural—“under the Fourth Amendment” (emphasis added)); Banks v. 

United States, 490 F.3d 1178, 1183 (10th Cir. 2007) (“Government-forced 

compliance with a blood draw constitutes a search subject to the Fourth 

Amendment.  Likewise, analyzing the DNA contained within the blood 

sample, or even from a cheek swab, must pass Fourth Amendment 

scrutiny.”); Nicholas v. Goord, 430 F.3d 652, 669-70 (2d Cir. 2005) 

(“[O]ffenders are subject to a physical intrusion when they are required to 

provide the DNA sample, whether by blood sample or buccal cheek swab. 

. . . The second intrusion to which offenders are subject is the analysis and 

maintenance of their DNA information in New York’s database.  This 

intrusion may be viewed either as a search or as a seizure.”); Norman-

Bloodsaw v. Lawrence Berkeley Lab., 135 F.3d 1260, 1270 n.13 (9th Cir. 1998) 
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(“[T]he Supreme Court has recognized that while the taking of a bodily 

fluid sample implicates one’s privacy interests, ‘[t]he ensuing chemical 

analysis of the sample to obtain physiological data is a further intrusion of 

the tested employee’s privacy interests.’” (citation omitted) (emphasis in 

Norman-Bloodsaw)); see also OB27-28 (citing United States v. Mitchell, 652 F.3d 

387 (3d Cir. 2011), and United States v. Davis, 690 F.3d 226 (4th Cir. 2012)).   

Instead, the government argues the warrant in this case should be 

exempted from the particularity requirement because “[i]t is obvious to 

everyone that when the police take blood from a suspected drunk driver, 

they are doing so to analyze it for purposes of determining whether the 

driver was under the influence.”  GRB24; see also GRB26 (“Sgt. Steinheimer 

called the magistrate judge because the police needed to check [Mr. 

Blakeney’s] blood for the presence of drugs or alcohol.  The officer knew 

that.  The magistrate judge knew that.”).  The government’s argument, in 

other words, boils down to the claim that everyone just knew what kind of 

search the warrant authorized, and particularity was therefore 

unnecessary.   
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The particularity requirement does not work this way, and courts do 

not hesitate to invalidate unparticularized warrants even when the true 

object of officers’ search is supposedly “obvious to everyone.”  GRB24.   

Consider the Supreme Court’s decision in Groh v. Ramirez, 540 U.S. 

551 (2004).  There, an agent with the Bureau of Alcohol, Tobacco and 

Firearms received a tip that hidden on respondents’ ranch was “a large 

stock of weaponry, including an automatic rifle, grenades, a grenade 

launcher, and a rocket launcher.”  Groh, 540 U.S. at 554.  Based on that tip, 

the agent submitted an application seeking a warrant to search the ranch 

for “any automatic firearms or parts to automatic weapons, destructive 

devices to include but not limited to grenades, grenade launchers, rocket 

launchers, and any and all receipts pertaining to the purchase or 

manufacture of automatic weapons or explosive devices or launchers.”  Id.  

The agent’s supporting affidavit “set forth the basis for his belief that the 

listed items were concealed on the ranch.”  Id.   

In the section of the warrant that listed the “person or property” to be 

seized, the agent mistakenly “typed a description of respondents’ two-

story blue house rather than the alleged stockpile of firearms.”  Id.  The 

warrant “recite[d] that the Magistrate was satisfied the affidavit established 
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probable cause to believe that contraband was concealed on the premises, 

and that sufficient grounds existed for the warrant’s issuance.”  Id. at 555.  

After a search of the ranch failed to turn up any weapons, respondents 

sued the agent for violating their Fourth Amendment rights.  Id.   

The Supreme Court held “[t]he warrant was plainly invalid” because 

it “provided no description of the type of evidence sought.”  Id. at 557.  The 

agent made an argument similar to the government’s in this case—that the 

search was “reasonable” because “his search of respondents’ ranch was 

functionally equivalent to a search authorized by a valid warrant.”  See id. 

at 558.  But the Court disagreed: 

This warrant did not simply omit a few items from a list of 
many to be seized, or misdescribe a few of several items.  Nor 
did it make what fairly could be characterized as a mere 
technical mistake or typographical error.  Rather, in the space 
set aside for a description of the items to be seized, the warrant 
stated that the items consisted of a “single dwelling residence 
. . . blue in color.”  In other words, the warrant did not describe 
the items to be seized at all. 

Id. (emphasis in original).   

It was surely “obvious to everyone,” GRB24, that the agent in Groh 

sought to search respondents’ ranch for weapons.  After all, the application 

listed weapons as the object of the search, and the affidavit explained why 
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the agent believed he would find those weapons on the ranch.  But 

notwithstanding that everyone just knew what the search was for, the 

Supreme Court concluded the warrant “was so obviously deficient that we 

must regard the search as ‘warrantless’ within the meaning of our case 

law.”  Id.  And it was irrelevant, the Court held, that the agent did not in 

fact engage in an indiscriminate rummaging through respondents’ effects, 

since “[e]ven though [the agent] acted with restraint in conducting the 

search, the inescapable fact is that this restraint was imposed by the agent[ 

himself], not by a judicial officer.”  Id. at 561.   

Other courts have reached similar conclusions.  In United States v. 

Tracey, 597 F.3d 140 (3d Cir. 2010), a police officer who was investigating 

child pornography offenses submitted a warrant application that identified 

the “Items to Be Searched for And Seized” as (1) “[a]ny items, images, or 

visual depictions representing the possible exploitation of children 

including video tapes or photographs,” and (2) “[c]omputer input and 

output devices to include but not limited to [various devices].”  597 F.3d at 

143.  The officer attached an affidavit relating his investigation, including 

the process of tracking known child pornography files online and obtaining 

the suspect’s internet protocol address.  Id. at 144-45.  The affidavit also 
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described the items the officer expected to seize, i.e., “floppy disks, hard 

drives, tapes, DVDs, and CD–ROMs.”  Id. at 145.   

The warrant itself—which was part of the same piece of paper as the 

application—did not list the items to be seized, however.  Id. at 144.  

Instead, it simply contained a statement by the magistrate “authoriz[ing] 

[officers] to search the premises or person described, and to seize, secure, 

inventory and make return.”  Id.  Because the warrant did not particularly 

describe the items to be seized, and because it did not expressly 

incorporate the affidavit, the Third Circuit found the warrant invalid.  Id. at 

147-48.  As in Groh, it was presumably “obvious to everyone,” including 

the officer and the magistrate, that police sought to seize evidence of child 

pornography and child exploitation.  But even though everyone just knew 

the intended objects of the search, the Third Circuit found a Fourth 

Amendment violation.  Id. at 149.   

Cases like Groh and Tracey establish that, to satisfy the particularity 

requirement, a warrant must actually identify the evidence to be searched 

and seized, regardless of how “obvious” it is that police are seeking certain 

items.  Were it otherwise, the particularity requirement would be toothless.  

If a fill-in-the-blank space were sufficient to satisfy the particularity 
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requirement, a citizen complaining of an unlawful seizure would have no 

recourse other than to argue, after the fact, that it is not “obvious” a certain 

item is among those the officer intended to seize.  Such a scheme would 

endow police officers with substantial discretion as to what to seize.  But 

the entire purpose of the particularity requirement is to ensure that, “[a]s to 

what is to be taken, nothing is left to the discretion of the officer executing 

the warrant.”  Andresen v. Maryland, 427 U.S. 463, 481 (1976).  Only by 

denying officers this discretion can the Warrant Clause prohibit “a general, 

exploratory rummaging in a person’s belongings” and “prevent[] the 

seizure of one thing under a warrant describing another.”  Id.   

Creating an “obvious to everyone” exception would also prevent the 

particularity requirement from serving its other “important function[]”: 

“afford[ing] written assurance to the individual whose property is 

searched or seized of the lawful authority of the executing officer, his need 

to search, and the limits of his power to search.”  Owens ex rel. Owens v. 

Lott, 372 F.3d 267, 274 (4th Cir. 2004).  Handed a warrant that does not 

describe the items to be seized, a citizen has no way of knowing the “limits 

of [the officer’s] power to search.”   
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Here, the government concedes the warrant does not describe—at 

all—what information police could extract from Mr. Blakeney’s blood.  The 

warrant is therefore invalid, and all evidence seized pursuant to it must be 

suppressed.2   

The government’s only other argument is to suggest that once police 

seize a suspect’s blood, they may analyze it for any information they 

please, without having to rely on “additional language” in a warrant.  

                                                 

 

2 Citing United States v. Williams, 592 F.3d 511 (4th Cir. 2010), the 
government notes that courts should read warrants in a “commonsense 
and realistic,” rather than “hypertechnical,” manner.  GRB24.  This is true, 
but it does not dispense with the particularity requirement.  In Williams, 
police obtained a warrant authorizing them to seize “[a]ny and all 
computer systems . . . and Instrumentalities indicative of” violations of two 
specific Virginia statutes—harassment by computer and making threats of 
death or bodily injury.  592 F.3d at 515-16.  Police seized the defendant’s 
computer pursuant to the warrant and found child pornography.  Id. at 
516.  The defendant filed a motion to suppress, arguing the pornography 
did not fall within the scope of the two statutes enumerated in the warrant.  
Id.  This Court affirmed denial of that motion because it concluded, based 
on the facts of the case and a close reading of the statutory language, that 
child pornography was an “instrumentality” of computer harassment.  Id. 
at 520.   

Williams holds only that, when parsing a warrant’s description of the 
items to be seized, courts should give words a reasonable interpretation.  It 
does not hold that when a warrant omits any such description entirely, 
courts may manufacture, or infer, one based on what is “obvious to 
everyone.”  Indeed, Williams explains that “[w]hile the constitutional 
protection cannot demand perfection, any tolerance of imperfection does 
not give officers free rein to ransack and take what they like.”  Id.  Yet the 
government’s rule—that police may waive the particularity requirement if 
everyone just knows what a warrant is for—would do just that.   
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GRB25.  The government grounds this argument in three cases—none of 

them relevant.   

First, the government cites Illinois v. Gates, 462 U.S. 213 (1983), in 

which the Supreme Court found a warrant application established 

probable cause to search the defendants’ car and home for drugs.  GRB24.  

Because “there [wa]s no suggestion” in Gates “that the drugs could not then 

be sent to a laboratory for analysis,” the government argues, police may 

also search blood for any information they please without judicial 

authorization.  GRB24.  This argument overlooks the obvious differences 

between drugs and human blood.   

As Mr. Blakeney explained in his Opening Brief, see OB29-30, 

“biological samples, such as those derived from blood, urine, or other 

bodily fluids, can reveal physiological data and a host of private medical 

facts.”  Davis, 690 F.3d at 243.  “DNA profiles possess unique properties 

that distinguish them from other records.  The samples from which those 

profiles are created have the potential to reveal information about an 

individual’s health, propensity for certain diseases, and, perhaps, sexual 

orientation and propensity for certain conduct.”  United States v. Weikert, 

504 F.3d 1, 16 (1st Cir. 2007).  Given the wealth of information contained in 
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DNA (and thus in blood), and given the “unique” sensitivity of that 

information, id., courts treat searches of blood differently from searches of 

other evidentiary items.   

This Court held in Davis, for instance, that “the extraction of DNA 

and the creation of a DNA profile result in a sufficiently separate invasion 

of privacy that such acts must be considered a separate search under the 

Fourth Amendment,” each of which must be independently lawful.  690 

F.3d at 246.  Other courts are in accord.  See, e.g., Mitchell, 652 F.3d at 406; 

Boroian, 616 F.3d at 62; Banks, 490 F.3d at 1183; Nicholas, 430 F.3d at 669-70; 

Norman-Bloodsaw, 135 F.3d at 1270 n.13.   

In this regard, a search of a suspect’s blood is conceptually similar to 

a search of a device, such as a computer, that contains reams of data about 

the owner’s personal life.  “The modern development of the personal 

computer and its ability to store and intermingle a huge array of one’s 

personal papers in a single place increases law enforcement’s ability to 

conduct a wide-ranging search into a person’s private affairs.”  United 

States v. Otero, 563 F.3d 1127, 1132 (10th Cir. 2009).  As a result, “warrants 

for computer searches must affirmatively limit the search to evidence of 

specific federal crimes or specific types of material.”  Id. (emphasis in 
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original).  Police may not seize a computer and then search every file 

contained in it.  If a “warrant is read to allow a search of all computer 

records without description or limitation it would not meet the Fourth 

Amendment’s particularity requirement.”  United States v. Burgess, 576 F.3d 

1078, 1091 (10th Cir. 2009); see also, e.g., United States v. Stabile, 633 F.3d 219, 

237 (3d Cir. 2011) (“[G]ranting the Government a carte blanche to search 

every file on the hard drive impermissibly transforms a limited search into a 

general one.” (emphasis in original)); United States v. Richards, 659 F.3d 527, 

538 (6th Cir. 2011) (same).   

Drugs are different.  Unlike blood or a computer hard drive, they 

generally contain only one kind of information: a chemical composition 

that identifies them as a particular substance.  It therefore makes perfect 

sense that courts do not analyze the reasonableness of testing drugs 

separately from their analysis of the search that yielded the drugs.  Not all 

categories of evidence are created equal.   

Second, the government points to McNeely, arguing “[t]here was not 

even a hint that once the police obtained the sample of the defendant’s 

blood, additional language was needed to analyze it.”  GRB25.  But the 

search of the McNeely defendant’s blood was conducted without a warrant, 
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569 U.S. at 145-46, so of course the opinion did not discuss what language a 

blood-draw warrant must contain.  The issue in McNeely was whether an 

exception to the warrant requirement applied—not what language the 

police officer should have included in the warrant if, hypothetically, he had 

sought one.  That McNeely did not address a legally irrelevant issue is of no 

help to the government.   

Third, the government cites Maryland v. King, 569 U.S. 435 (2013), in 

which the Supreme Court upheld Maryland’s DNA registry for suspects 

charged with violent crimes.  GRB25.  The government argues that 

“[i]mplicit in the entire discussion was the understanding that the only 

purpose of such DNA analysis was to identify who the person was, and 

that once the DNA samples were analyzed, those DNA profiles could [not] 

be further used by law enforcement.”  GRB25.  Therefore, because King 

“recognized that laboratory analysis would follow the collection of the 

evidence,” this Court should uphold the blood-draw warrant because it 

implicitly contemplated that chemical analysis would follow the drawing 

of Mr. Blakeney’s blood.  See GRB26.   

This argument misstates both the facts and the holding of King.  

Maryland’s DNA Collection Act authorizes police to take a buccal swab 
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from certain suspects and generate a DNA profile based on 13 loci from 

“the non-protein coding junk regions of DNA.”  King, 569 U.S. at 445.  

These loci “are not known to have any association with a genetic disease or 

any other genetic predisposition,” with the result that “the information in 

the database is only useful for human identity testing.”  Id.  In addition, the 

Act provides that “‘only DNA records that directly relate to the 

identification of individuals shall be collected and stored’” and that “‘[a] 

person may not willfully test a DNA sample for information that does not 

relate to the identification of individuals.’”  Id. at 444 (citations omitted).   

The Court upheld the registry because it found the government’s 

interests in identifying defendants, protecting other pretrial detainees, 

ensuring defendants’ appearance at trial, protecting the public pending 

trial, and exonerating the wrongly convicted outweighed the minimal 

privacy invasion occasioned by a cheek swab that reveals no information 

beyond a suspect’s identity.  Id. at 450-65.  But contrary to the government’s 

suggestion, the limitations on DNA use in King were not “implicit” in the 

Court’s analysis.  GRB25.   

Rather, they were a central, and explicit, feature of the Maryland 

Act—one on which the Court relied in upholding the registry.  Id. at 464 
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(holding processing of DNA did not impermissibly invade suspect’s 

privacy because (1) the “loci come from noncoding parts of the DNA that 

do not reveal the genetic traits of the arrestee,” and (2) “even if non-coding 

alleles could provide some information, they are not in fact tested for that 

end”).  The Court indicated it might well have reached a different result if 

Maryland used suspects’ DNA for any purpose other than identification.  

Id. at 465 (noting “a system that did not contain comparable security 

provisions” would “present additional privacy concerns not present here”).   

King, therefore, does not stand for the proposition that whenever 

police draw bodily fluids from a suspect, they are “implicitly” authorized 

to conduct whatever testing they wish, or whatever testing seems sensible 

under the circumstances.  Instead, it teaches only that when the 

government has a compelling interest in identifying violent criminals, it 

may swab their DNA to create an identification profile—as long as the 

government does not use that DNA to obtain other information.   

Other courts have reasoned similarly with respect to the DNA 

Analysis Backlog Elimination Act of 2000, which requires certain federal 

defendants to provide a DNA sample for inclusion in the federal DNA 

database.  Like Maryland’s DNA Collection Act, the federal statute relies 
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exclusively on junk DNA and prohibits using DNA for non-identification 

purposes.  Boroian, 616 F.3d at 65-66.  Numerous federal courts have relied 

on these limitations in upholding the statute against Fourth Amendment 

challenges.  See, e.g., id. at 68-69 & n.7 (noting “there may be a persuasive 

argument on different facts that an individual retains an expectation of 

privacy in the future uses of her DNA profile,” such as when government 

uses DNA to “reveal more intimate or private information about the 

profile’s owner”); United States v. Kincade, 379 F.3d 813, 837-38 (9th Cir. 

2004) (en banc) (acknowledging “weighty” privacy concerns, but 

upholding act because its “compulsory profiling of qualified federal 

offenders can only be described as minimally invasive—both in terms of 

the bodily intrusion it occasions, and the information it lawfully 

produces”).   

Here, where the blood-draw warrant contained no similar 

protections, King is irrelevant.  Because the warrant failed entirely to 
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describe what information police could extract from Mr. Blakeney’s blood, 

it does not satisfy the particularity requirement.3   

D. The warrant is insufficiently particular because it does 
not identify the crime for which police could seek 
evidence. 

Mr. Blakeney’s Opening Brief explained that a warrant fails the 

particularity requirement if it does not “identify the specific offense for 

which the police have established probable cause.”  OB19 (quoting United 

States v. Galpin, 720 F.3d 436, 445 (2d Cir. 2013)).  Mr. Blakeney supported 

his argument with citation to numerous cases, from both this Court and 

other courts.  OB32-37.  In its Response Brief, the government does not 

address or attempt to distinguish these cases.  It simply asserts, without 

citation to any authority, that: (1) “there is no requirement that the precise 

statute be set forth” in the warrant, and (2) “[t]he fact that the warrant does 

                                                 

 

3 The government asserts that Detective Steinheimer was attempting 
to move quickly to avoid the dissipation of alcohol, and thus “[t]here was 
no opportunity to sit down and draft an affidavit with the usual schedules 
and attachments.”  GRB26.  But the government cites no authority holding 
the particularity requirement does not apply when officers are in a rush, 
and such a rule would make little sense.  Clarifying that police seek to test 
a blood sample for blood-alcohol content would take all of three seconds—
a minimal extra burden.  Cf. Tracey, 597 F.3d at 148 (saying, of requirement 
that affiant write warrant to incorporate affidavit, “This requirement is not 
difficult, yet it went unmet in this case”).   
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not specify that the police may analyze the blood for evidence of particular 

crimes does not make it a general warrant.”  GRB21, 24.   

By offering nothing more than ipse dixit, the government has waived 

its argument that the blood-draw warrant is sufficiently particular 

notwithstanding its failure to identify a specific crime.  See Mironescu v. 

Costner, 480 F.3d 664, 677 n.15 (4th Cir. 2007) (“Rule 28(b) of the Federal 

Rules of Appellate Procedure requires that appellees state their contentions 

and the reasons for them at the risk of abandonment of an argument not 

presented.”); Roth v. U.S. Dep’t of Justice, 642 F.3d 1161, 1181 (D.C. Cir. 2011) 

(“Even appellees waive arguments by failing to brief them.”).  “[A] party 

must do more than take a passing shot at an issue to properly preserve it 

for appellate review.  The party must actually develop its argument.”  

Hensley on Behalf of N.C. v. Price, 876 F.3d 573, 580 n.5 (4th Cir. 2017).  The 

government has not done so here, and it is “not [this Court’s] job to wade 

through the record and make arguments for either party.”  Id. (finding 

argument waived where appellate brief “contain[ed] no citation to cases 

actually applying” legal rule party raised on appeal).   

This Court should hold the government to its waiver.   
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E. The error was not harmless. 

The government argues that even if the results of the blood draw 

were erroneously admitted, the error was harmless because “[t]he fact that 

[Mr. Blakeney’s] blood alcohol level was .07 was only one small facet of the 

government’s proof.”  GRB26.  This argument is baseless.   

To convict Mr. Blakeney on the homicide charge, the government had 

to prove, beyond a reasonable doubt, that he “was impaired by alcohol” at 

the time of the crash.  J.A.742.  The government does not point to any 

evidence, other than the blood draw, that it could have used to establish 

this fact.  See GRB26-27.  Nor is Mr. Blakeney aware of any.  Without 

evidence of Mr. Blakeney’s impairment, the conviction on count one cannot 

stand.   

The government has therefore failed to carry its burden of showing 

beyond a reasonable doubt that admission of the blood-draw results was 

harmless.  See United States v. Garcia-Lagunas, 835 F.3d 479, 487-88 (4th Cir. 

2016).   
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II. The EDR warrant did not comply with the Fourth Amendment. 

The government raises similar arguments with respect to the warrant 

for the Chrysler’s event data recorder (EDR).  They are no more convincing 

in this context.   

A. The EDR warrant does not identify the crime for which 
police may seize evidence. 

Mr. Blakeney’s Opening Brief argued the EDR warrant was 

insufficiently particular because it does not specify the crime(s) for which 

police are authorized to seize evidence.  OB46-48.  The government 

responds by rehashing the arguments it made to support the blood-draw 

warrant: “[t]here is no need to set forth the particular statutes in play as 

they are obvious,” and “the fact that the police were investigating 

[manslaughter or drunk driving] was patent from the facts related in the 

affidavit.”  GRB27-28.   

As explained above, however, courts do not hold the particularity 

requirement satisfied based merely on what is “obvious” or “patent” to the 

officer executing a warrant.  See, e.g., Groh, 540 U.S. at 557-63; Tracey, 597 

F.3d at 146-49.  The text of a warrant—not an officer’s assumptions—

controls the warrant’s scope.  See United States v. Wright, 493 F. App’x 265, 

268 (3d Cir. 2012) (unpublished) (“The requirement that the warrant 
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particularly describe—rather than imply or assume—the items to be seized 

is critical to serving one of the Fourth Amendment’s key purposes: to limit 

the searching agents’ discretion as to what they are entitled to seize.”).   

It is true that “[t]he particularity requirement of the Fourth 

Amendment may be satisfied by cross-reference in the warrant to separate 

documents that identify the property [to be seized] in sufficient detail.”  

United States v. Hurwitz, 459 F.3d 463, 470 (4th Cir. 2006).  And the EDR 

warrant does describe Detective Steinheimer’s affidavit as being “herewith 

attached.”  J.A.85.  But even assuming this language satisfies the cross-

reference requirement, incorporation cannot save the warrant in this case, 

as the affidavit, like the warrant itself, fails to identify the crimes for which 

the police may seek evidence.   

Detective Steinheimer’s affidavit recites that police are investigating a 

“motor vehicle crash fatality”; that the Chrysler “crossed over the raised, 

curb, center median and struck the Nissan head on, causing extensive 

damage to the front end and passenger side of both vehicles”; and that the 

Chrysler has an EDR capable of “recording and storing several parameters 

existing while the vehicle is in motion.”  J.A.86-88.  The affidavit then adds 

that “the crash reconstructionist” needs the EDR’s data “to determine the 
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underlying cause of the crash.”  J.A.88.  Nowhere does the affidavit 

indicate what crime(s) police believe may have been committed—or even 

whether they believe a crime has been committed at all.  Indeed, the 

affidavit’s statement that police need the EDR “to determine the 

underlying cause of the crash” suggests investigators do not have a theory 

as to what caused the crash, and therefore have no reason to suspect 

criminal activity.   

Because the affidavit does not satisfy the particularity requirement, 

incorporation of that affidavit cannot save the warrant.   

B. The government has waived any overbreadth argument. 

Mr. Blakeney’s Opening Brief argued the EDR warrant affidavit 

failed to supply probable cause that police would find evidence of a crime 

in the EDR.  OB41-46.  The government does not engage this argument at 

all in its Response Brief.  Instead, it limits its discussion of the EDR warrant 

to contending the warrant is adequately particular.  GRB27-29.  By failing 

entirely to address overbreadth, the government has waived any argument 

that the EDR warrant is supported by probable cause.  Hensley on Behalf of 

N.C., 876 F.3d at 580 n.5.  This Court should reverse on that basis alone.   
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C. The error was not harmless. 

The government maintains that even if the EDR warrant was illegal, 

the error was harmless because “[t]he EDR data formed only a small 

component of the basis for the reconstruction expert’s testimony.”  GRB29.  

This conclusory assertion is insufficient to carry the government’s burden 

of demonstrating harmlessness beyond a reasonable doubt.  Garcia-

Lagunas, 835 F.3d at 487-88.   

Officer DiPalma did rely on evidence other than the EDR data when 

attempting to determine the cause of the crash, e.g., witness statements and 

an inspection of the accident scene.  OB11.  But the government’s argument 

that Mr. Blakeney drove negligently and recklessly—as required by the 

homicide and reckless-driving counts, respectively, J.A.742, 745—hinged 

on Officer DiPalma’s conclusion that the Chrysler’s speed was “a 

contributing factor” in the crash.  J.A.437-38; see, e.g., J.A.662, 667, 682, 684 

(government’s initial and rebuttal closing arguments).  Information about 

the Chrysler’s speed was available only from the EDR.  Without being able 

to download and analyze the EDR data, the government would therefore 

have been unable to carry its burden on counts one and three.   
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The government has not shown, beyond a reasonable doubt, that 

admission of the EDR data was harmless.   

III. The good faith exception does not apply. 

The government argues the exclusionary rule should not apply 

because officers’ “reliance upon each warrant was ‘objectively reasonable.’”  

GRB29 (quoting United States v. Perez, 393 F.3d 457, 461 (4th Cir. 2004)).  But 

the good faith exception does not apply when “a warrant is so facially 

deficient—i.e., in failing to particularize the place to be searched or the 

things to be seized—that the executing officers cannot reasonably presume 

it to be valid.”  Perez, 393 F.3d at 461.   

Both warrants in this case failed to particularize the things to be 

seized because they did not identify specific crimes for which police could 

seize evidence.  And the blood-draw warrant provided no description at all 

of the information police could extract from Mr. Blakeney’s blood.  Just as 

the Supreme Court found qualified immunity was unavailable in Groh, this 

Court should hold, on materially indistinguishable facts, that the good faith 

exception does not apply here.  See 540 U.S. at 563 (“Given that the 

particularity requirement is set forth in the text of the Constitution, no 
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reasonable officer could believe that a warrant that plainly did not comply 

with that requirement was valid.”).   

Courts will sometimes apply the good faith exception to an 

insufficiently particular warrant if the application supplies the missing 

particularity.  In United States v. Riccardi, 405 F.3d 852 (10th Cir. 2005), for 

instance, police obtained a warrant “authorizing the ‘seizure’ of [the 

defendant’s] computer and the search of ‘all electronic and magnetic media 

stored within such devices.’”  405 F.3d at 858.  The Tenth Circuit held the 

warrant did not satisfy the particularity requirement because it “permitted 

the officers to search for anything—from child pornography to tax returns 

to private correspondence.”  Id. at 863.  Nevertheless, the court applied the 

good faith exception because the supporting “affidavit limited the search to 

child pornography,” and officers “carefully limited their search to files 

relevant to the investigation, and within the scope of the search as 

described by the affidavit.”  Id. at 864.  Under these circumstances, the 

executing officers could reasonably believe—based on the greater 

specificity supplied in the affidavit—that the warrant was sufficiently 

particular.  Id.; see also, e.g., Tracey, 597 F.3d at 152-53 (applying good faith 

exception because officer could reasonably believe warrant incorporated 



32 
 

affidavit, which listed, by statute, the offenses for evidence of which police 

sought authority to search).   

But as explained above and in Mr. Blakeney’s Opening Brief, the 

warrant applications in this case do not identify the crimes for evidence of 

which the police may search, and the blood-draw application does not 

indicate what information police may extract from Mr. Blakeney’s blood.  

Because the applications do not supply the missing particularity, they 

cannot bring the blood draw and EDR search within the good faith 

exception.   
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Conclusion 

Mr. Blakeney respectfully requests that this Court (1) vacate his 

convictions on counts one and three and remand with instructions to grant 

his motions to suppress, or (2) in the alternative, direct the district court to 

conduct a Franks hearing.   
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