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JURISDICTIONAL STATEMENT 

 Appellees agree with appellant’s jurisdictional statement.   

STATEMENT OF THE ISSUES 
 
 1. Whether the district court properly granted qualified immunity to 

appellees because the law was not clearly established that appellant’s conditions of 

confinement violated the Eighth Amendment? 

2. Whether the district court properly found that the record lacked sufficient 

evidence to establish that appellee Harold Clarke knew about Reginald Latson’s 

conditions of confinement at the Rappahannock Regional Jail? 

STATEMENT OF THE CASE 

Plaintiff Reginald Latson commenced this action on April 21, 2016 in the 

United States District Court for the Eastern District of Virginia (Doc. 1) by filing a 

complaint asserting constitutional and related federal statutory violations against 

the Virginia Dept. of Corrections (VDOC), VDOC Director Harold Clarke, and 

individual officials from the Rappahannock Regional Jail (RRJ) and the Marion 

Correctional Treatment Center (MCTC), arising from Latson’s incarcerations at 

the two facilities. Rappahannock Regional Jail is not a VDOC facility. JA 1858. It 

is a local jail operated by a local jail authority. Zemedagegehu v. Arthur, No. 

1:15cv57, 2015 WL 1930539, at *4 (E.D. Va. Apr. 28, 2015) (citing Va. Const. art. 

VII, §4) (“[A]s a matter of law, local county Sheriffs in the Commonwealth are 
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independent constitutional officers solely responsible for the operation of their 

local jail.”). By Order dated October 14, 2016 (Doc. 79), the claims against 

defendants VDOC, Clarke, MCTC Warden Larry Jarvis, and MCTC Assistant 

Warden, then Warden Dara Watson nee Robichaux, were severed and transferred 

to the United States District Court for the Western District of Virginia. Latson filed 

an Amended Complaint in the Western District (the district court) against VDOC, 

Clarke, Jarvis, and Watson on November 8, 2016. JA 43-86. The district court’s 

April 20, 2017 order on a Rule 12(b)(6) Motion to Dismiss (Doc. 101) allowed 

Latson to proceed on claims arising under the Eighth, First, and Fourteenth 

Amendments, the Americans with Disabilities Act, and Section 504 of the 

Rehabilitation Act. 42 U.S.C. § 1983; 42 U.S.C. § 12131, et seq; 42 U.S.C. § 701, 

et seq. 

Following discovery, VDOC, Clarke, Jarvis, and Watson filed a Rule 56 

Motion for Summary Judgment on February 28, 2018 (Doc. 180). Fed. R. Civ. P. 

56. By Order of November 6, 2018, the district court granted summary judgment in 

their favor (JA 1854-1931) finding that Latson’s ADA and Rehabilitation Act 

claims against VDOC were barred by the statute of limitations. The district court 

also found that Clarke, Jarvis, and Watson were entitled to qualified immunity on 

each of Latson’s Section 1983 claims: Eighth Amendment conditions of 

confinement; Eighth Amendment failure to provide medical care; Fourteenth 
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Amendment due process; and First Amendment retaliation. Final judgment was 

entered on November 6, 2018, prompting this appeal. JA 1932. 

STATEMENT OF FACTS 

Latson’s sweeping denunciation of his treatment at MCTC ignores the 

mountain of undisputed facts that VDOC, Clarke, Jarvis, and Watson presented (1) 

regarding his conditions of confinement at MCTC, a therapeutic community 

designed for male offenders with a focus on mental health1, and (2) outlining the 

development and execution of Latson’s individualized treatment plan that resulted 

in his successful transition to the general population. In conducting an exhaustive 

review of the record, the district court made it clear that the “facts taken from the 

summary judgment record were either undisputed or, where disputed are presented 

in the light most favorable to the plaintiff as the nonmoving party.” JA 1856. The 

facts found by the district court belie Latson’s self-serving description of his 

months at MCTC - based more on the allegations of his complaint and his 

advocate’s hearsay statements than the undisputed facts - and the erroneous 

                                                           
1 MCTC “is accredited by the Joint Commission on Accreditation of Health Care 
Organizations (JCAHO) as a Behavioral Health Care Facility, and Licensed for 
Acute Care, Outpatient, and Residential Unit mental health services by the Virginia 
Department of Behavioral Health and Developmental Services (DBHDS). MCTC 
houses adult male offenders classified to multiple levels of security.” Virginia 
Dept. of Corrections, https://vadoc.virginia.gov/facilities/western/marion/ (last 
visited Feb. 28, 2019); JA 1582.  
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characterization of his incarceration as akin to a case of prolonged, extreme 

isolation.2  

Overview of Latson’s Incarceration at MCTC 

Latson entered MCTC on June 5, 2014, with diagnoses of Autism Spectrum 

Disorder, Intellectual Disability, and a history of multiple assaults on law 

enforcement officers. JA 375-83, 1596, 1856-7. Per the MCTC therapeutic 

program, he was assigned a multi-disciplinary treatment team consisting of a 

psychiatrist, psychologist, clinical social worker, psychology associate, 

recreational therapist, psychiatric nurse, and corrections counselor, and he had 

daily access to the medical staff. JA 1547-51, 1558-72, 1580-84, 1872. Because 

Latson entered MCTC directly from the Rappahannock Regional Jail (RRJ), he 

had to undergo the assessments typically done at a VDOC reception facility prior 

to receiving a housing assignment. JA 149-50, 178. Within 30 days, his treatment 

team conducted an extensive mental health appraisal (JA 2201-2206), psychosocial 

                                                           
2 The district court determined pursuant to Fed. R. Evid. 807 that Latson could not 
rely in opposition to summary judgment “on hearsay statements of attorney 
Greenman concerning Latson’s conditions of confinement and treatment at MCTC, 
information that she learned from others and passed on to MCTC staff by email.” 
JA 1891. The court found that “Latson has been deposed and would be able to 
testify at trial,” and the information from other unidentified sources “has not been 
shown to be trustworthy.” JA 1892-1893. Further, at his deposition Latson could 
not recall the particulars of his incarceration as alleged so shockingly in the 
complaint, including the mental health care rendered him, availability of toilet 
paper and toiletries, provision of Ensure, opportunities for interactions outside of 
his cell, recreation, and telephone, television, or commissary access. JA 234-62. 
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assessment (JA 2207-13), recreational therapy assessment (JA 348-51, 2218-20), 

physical examination (JA 2057-58), Risk of Institutional Aggression Assessments 

(1956-1959), and formulated a Master Treatment Plan. JA 1861-1862, 2214-2217.  

On June 10, 2014, Latson’s treatment team conducted the first risk 

assessment and, considering his diagnoses, history of violence, low frustration 

tolerance, and aggression, determined he was a “High” risk of aggression towards 

others. JA 170, 1956-1957. The team recommended that Latson reside in Special 

Housing pending further assessments and development of a Segregation Release 

Plan (SRP). JA 170, 1956-1957. SRPs, specific to the MCTC program, allow 

inmates increasing levels of out-of-cell time in the gym or dayrooms to interact 

with general population offenders and staff, leading to eventual full-time release 

into the general population. JA 1973-79. During his incarceration, Latson’s 

treatment team developed a series of SRPs aimed toward transitioning him to the 

general population. Id. In addition, his Master Treatment Plan and risk assessments 

were reviewed and modified, as were his housing statuses and security 

classifications during multiple Institutional Classification Authority (ICA) 

hearings, in which he participated. JA 1956-1971, 2202-2217, 2311-2321.  

Latson’s exposure to increasing levels of socialization with other offenders 

through the SRPs was a deliberate attempt to ease him into socializing without 

overwhelming or over stimulating him. JA 1871-72. As a result, Latson was able to 
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spend increasingly longer periods of time in the general population without having 

disciplinary incidents or outbursts3. The SRPs helped Latson successfully and 

safely transition to the general population from September 24 – October 5, 2014, 

when he had a disciplinary infraction, and from December 12, 2014 until January 

19, 2015, when he received a conditional pardon. JA 1871, 1968-69. At that point 

Latson was moved for his own safety and put on general detention status for just 

four days while Watson secured an empty wing of the facility for his sole use as a 

general population inmate until his release on February 2, 2015. JA 165-68, 196-

98, 1878-79.  

MCTC Housing Assignments 

MCTC inmates are assigned to “General Population” or “Special Housing”, 

which includes “General Detention”, Administrative “Segregation”, “Pre-Hearing 

Detention”, and “Disciplinary Segregation”. JA 1863, 1936-55, 2256-72. Labelling 

Latson’s references to “solitary confinement” as “imprecise and somewhat 

misleading”, the district court referred to the “Special Housing” statuses as 

“restrictive housing”, noting that each reflects a variation in privileges afforded 

                                                           
3 Latson’s first SRP lasted four days before it was suspended for an outburst on 
July 1, 2014. JA 184-94. Latson’s July 7, 2014 SRP was terminated after four days 
for a July 11, 2014 disciplinary offense. Id. On August 7, 2014 Latson was placed 
on an SRP, was able to work up to a transfer to general population, and was able to 
avoid a disciplinary incident for 59 days. Id. On November 20, 2014 Latson was 
again placed on an SRP, was able to transfer to general population and did not 
have an outburst until January 23, 2015, 64 days. Id. 
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inmates vis-à-vis personal property, commissary access, phone calls, and out of 

cell time and that Latson’s cell configuration remained the same except when he 

was in the general population. JA 157-58, 1863, 1936-55, 2256, 2272.  

Latson was in restrictive housing for a total of 182 non-consecutive days and 

in general population for 62 non-consecutive days. JA 1864. His longest 

consecutive period in restrictive housing was 55 days in administrative segregation 

after he served time for a disciplinary offense and his treatment team initiated a 

new SRP. JA 1864, 1962, 1976. Latson spent 84 days on SRPs, considerably more 

than the average MCTC inmate, and with more out-of-cell time than others with 

serious mental health diagnoses. JA 155, 182-83, 1872. During Latson’s 

incarceration at MCTC, the only times he was not on an SRP were when he was 

ineligible due to disciplinary offenses, he was undergoing his initial assessments 

by his treatment team, or he was housed in general population. JA 184-94, 1957, 

2014. 

Special Housing inmates receive laundry, barbering, hair care services, 

clothing, bedding, and linen on the same basis as inmates in the general population. 

JA 2256-72. Although more restricted in pre-hearing detention and disciplinary 

detention as discussed below, special housing inmates can order food and other 

items from the commissary, have access to the library, and can have books and 

magazines in their personal property. JA 294-99, 1936-55. Among other things, the 



 

8 

evidence revealed that Latson had toilet paper in his special housing cell and 

received indigent hygiene kits that included toilet paper, a toothbrush, and 

toothpaste. JA 1877. If or when Latson ever ran out of personal hygiene items, he 

never asked for additional items. JA 240, 245, 247, 1877. When Latson’s mother 

or attorney complained that he lacked hygiene items, staff either found that he had 

the items or provided him with any items he needed. JA 140, 347, 1877. Latson 

entered MCTC with six books and two magazines, received additional books 

during his incarceration and was observed reading while in administrative 

segregation status. JA 160, 242-43, 300-12. When Latson was released from 

MCTC, he had in his possession 12 books and six magazines, a JP4 player, a radio, 

and commissary food items. JA 313-19.  

Latson’s Specific Housing Assignments 

1. General Detention from June 5 – 10, 2014. JA 154, 184, 1863, 2256-72.  

New inmates are assigned to “General Detention” while awaiting housing 

assignments or when an inmate requires protection not otherwise available. JA 

154, 165-66, 1936-55. Privileges and personal property are limited (JA 1879, 

2242-55) during this initial period, but Latson had multiple daily interactions with 

others and multiple opportunities to leave his cell during those six days. JA 2256-

2272. He received medications from a nurse (JA 105, 109, 1867), had nursing 

visits to his cell two to three times per day (JA 105, 109, 1865, 2057-62, 2103-04, 
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2121-44), had psychiatrist contact every day (JA 105, 109), left his cell for cell 

cleanings, showers, and shaves (JA 105, 109, 1864-65), had visits from members 

of his treatment team (JA 109, 1865, 2057-2120), was offered out-of-cell 

recreation three times (JA 105, 109, 1864-65), and a radio played in the hallway 

outside of his cell (JA 1867).  

2. Administrative Segregation from June 11- July 10, 2014. JA 1980, 2002, 

2120.  

“Administrative Segregation” is a special housing status at MCTC allowing 

staff to work toward safely integrating an offender into the general population by 

exposing him to increased levels of socialization. JA 159, 204, 1936-57, 2256-72. 

It is not a disciplinary measure. JA 156, 2256 -72.  

During this 30-day period, Latson was seen by nurses 2-3 times a day, had 

medication delivered to him, had psychiatrist contact every day, was able to 

receive and send mail, had books and magazines in his cell, had access to the 

library, purchased items, including food, from the commissary, was visited by 

members of his treatment team, and initiated over 30 phone calls with friends and 

family. JA 103-04, 109-11, 184, 267-293, 321-324, 398, 1941-45, 2094-2103, 

2115, 2117, 2140-44, 2196-2200, 2242-55. He was also allowed out of his cell 

“often” to make calls in the counselor’s office. JA 130-31, 1865. “He was offered 

some form of out-of-cell recreation on most weekdays, although he did not always 
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accept it.” JA 1864. He was able to leave his cell for showers/shaves 10 times 

during this period, as well as leave his cell for a court hearing, two ICA hearings, 

phone calls, and treatment team meetings. JA 103-04, 109-11, 130-31, 1877. 

Latson met with his recreational therapist in the day room, was offered 

opportunities to play volleyball and basketball, but refused, and was provided 

coloring pages and other materials to complete in his cell4. JA 1878, 2218-23. 

Latson had one-on-one meetings with his care manager and with Christopher 

Armes, the psychology associate; those meetings were sometimes outside of his 

cell5. JA 1878. During the 30 days, Latson’s treatment team completed the 

Recreational Therapy Assessment, Psychosocial Assessment, a new Risk of 

Institutional Aggression Assessment, and Mental Health Appraisal and Latson was 

presented with his first SRP, which allowed him one hour per day, three days a 

week of out-of-cell time with other offenders. JA 1958-59, 1973, 2218-23. Latson 

had more out-of-cell time than other offenders on SRPs and, during this first SRP a 

member of the treatment team stayed with Latson while he was out of his cell to 

ease his transition – something that had not been done with other offenders. JA 

1868, 1872. 

                                                           
4 Latson’s recreational therapist, Mark Guerry, suggested a points-based reward 
system for Latson in which he refused to participate. Guerry also initiated daily 
logs for Latson to complete and attempted to get him to participate in group 
activities, all of which Latson refused to do. JA 1878.  
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Latson was involved in a disciplinary incident on June 30, 2014 where he 

threw shampoo bottles, deodorants, and water against the walls and under his cell 

door.6 JA 130, 185, 224-28. As a result, Latson’s SRP was suspended, but he 

remained in administrative segregation with its attendant privileges, including 

access to recreation, which he refused. JA 227. A new SRP was completed on July 

7, 2014, again granting Latson increased time out of his cell with other offenders. 

JA 210-11.  

3. Pre-hearing Detention from July 11 – 14, 2014. JA 184-94.  

On July 11, 2014 Latson was involved in a second disciplinary incident 

involving an assault upon a staff member. JA 355-356, 1980-94. Latson admitted 

that he intended to hit a guard with his tray, and when officers were attempting to 

uncuff him, he “didn’t let them take them off” by “turning [his] arm around in the 

tray slot” and pulling away from the officers. JA 252-53, 1869, 1980-94. After the 

incident, a Mental Health Assessment was conducted and it was determined that 

Latson was mentally capable of being held responsible for the offense. JA 1984, 

1869. Additionally, a risk assessment showed that Latson’s risk of aggression 

towards others was “High”. JA 1958-59, 2004. 

                                                                                                                                                                                           
5 Latson did not talk much during these out-of-cell meetings and often would 
watch television or talk on the phone. JA 1878.  
6 The facts surrounding this incident are undisputed and reinforce appellees’ 
evidence demonstrating that Latson was not denied hygiene items.  
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During “Pre-hearing Detention”, offenders are not permitted to have books 

in their cells, other than a religious text, and are permitted to keep only hygiene 

items in their personal property. JA 161-63, 1946-47, 2242-55. Latson’s housing 

status, i.e. stimulus and privileges, otherwise remained unchanged. Id. During this 

period of just a few days, Latson was visited by nurses multiple times a day, left 

his cell to shower, was visited by treatment team members, had psychiatrist 

contact, was offered out-of-cell recreation, and met with Chris Armes to assess his 

capacity for receiving discipline. JA 102, 111, 184-94, 2092, 2139-40.  

4. Administrative Segregation from July 15 - July 21, 2014, pending 

disciplinary hearing. JA 184-94, 2004.  

During this six-day period, Latson had all of the privileges and stimulation 

typical to administrative segregation status – he was offered recreation four times 

but refused each time, had two phone calls, multiple visits daily by nurses, daily 

visits by the psychiatrist, visits by treatment team members, books and magazines 

in his cell, the radio played in the hallway outside of his cell, and he left his cell for 

court, medical treatment, showers, a haircut, a cell cleaning and a phone call. JA 

102, 112, 130, 133, 184-94, 2090-92, 2139. 

5. Disciplinary Segregation from July 21 – July 30, 2014. JA 184-94.  

Latson accepted the penalty offer of 20 days in “Disciplinary Segregation” at 

his disciplinary hearing; however, he only spent nine days at that status. JA 1981, 
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2004. During the nine days he continued to have all of the daily stimulus and 

hygiene items he had in administrative segregation, including recreation, at least 

four phone calls, visits with medical and mental health staff, out-of-cell treatment 

team meetings, a haircut, receipt of mail, cell cleanings, showers, mail delivery, 

and the radio playing in the hallway. JA 101, 112, 129, 133-135, 184-94, 1867, 

2089-90. Per policy, he was permitted to purchase only non-food items from the 

commissary, allowed religious texts, and hygiene items were kept outside his cell 

for security reasons, although toilet paper was in the cell. JA 2242-55.  

6. Administrative Segregation from July 30 – September 23, 2014.  

On July 30, 2014, Latson’s status was changed to administrative segregation. 

JA 1981. He continued at that status until September 23 when he was placed in 

general population after the successful completion of his SRP. JA 2007. During 

this period, he was granted gradually increasing time out of his cell to interact with 

other inmates (JA 214-21), in addition to the privileges attendant to administrative 

segregation. Latson was allowed out of his cell for treatment team meetings, 

attorney visits, cell cleanings, showers, phone calls in the counselor’s office, 

haircuts, and medical evaluations. JA 101, 113-16, 128-29, 135-140, 184-94, 1974-

75, 2005-07, 2079-89. In all, he had the opportunity to leave his cell for either his 

SRPs or recreation 39 out of 55 days, and never more than 2 days passed without 

an SRP or opportunity for recreation. Id. 
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7. General Population from September 23 – October 5, 2014.   

On September 23, 2014 Latson successfully completed his SRP and his team 

recommended a move to “General Population” “due to the lack of aggression while 

on SRP.” JA 1960-61, 2007. At that time Latson physically moved cells to a 

general population unit and had full access to TV, puzzles, games, books, 

magazines, recreation, phone calls, the commissary, the library, and unlimited 

inmate interaction. JA 2242-55. 

8. Pre-hearing Detention from October 5 – 18, 2014. 

On October 5, 2014, Latson again was involved in a disciplinary incident, 

verbally assaulting an officer and spitting on him. JA 1985-2001. Latson was 

placed on “Pre-hearing Detention” status from October 5, 2014 until October 18, 

2014, pending resolution of the disciplinary incident. JA 1985, 1995-2001. During 

that 14-day period he was offered recreation ten times, and left his cell for 

showers, phone calls, cell cleanings, meetings with his treatment team, to prepare 

for his ICA hearing, and to go to court. JA 96, 117-18, 128, 140, 184-94. He also 

had mail delivered, three times daily nurse visits, and the radio played in the 

hallway outside of his cell. Id. 

9. General Detention from October 19 – 20, 2014.  

Latson spent 2 days in “General Detention”, between October 19 and 

October 20, 2014, during which he was offered recreation, left his cell for a shower 
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and a cell cleaning, was visited by medical and mental health staff multiple times a 

day, and had a 20-minute phone call with his mother. JA 95, 118, 184-94, 279. 

10. Administrative Segregation from October 21 – December 11, 2014. 

On October 21, 2014, at an ICA hearing with Latson and his treatment team 

it was determined that he would be placed on administrative segregation status as a 

result of the prior unsuccessful attempts to move him to the general population. JA 

2009. Although written up on a disciplinary charge, Latson was not placed in 

disciplinary detention, but Risk of Institutional Aggression assessments supported 

his continued placement in Special Housing. JA 1964-65, 2111-12. Thus, from 

October 21, 2014 to December 11, 2014 Latson was on administrative segregation 

status, received the stimulus and hygiene items attendant to that status, and was 

again placed on SRPs with the goal of moving him to the general population. JA 

1871, 1966-70, 1976-77.  

During this 52-day period, Latson was given the opportunity to leave his cell 

for recreation or SRPs 36 times and he never went more than two days without 

having recreation or an SRP offered to him. JA 89, 92-95, 119-21, 126, 184-94. He 

had access to books and magazines, the library, the commissary, met with his 

recreational therapist (JA 2072), had out-of cell meetings with his treatment team 

and medical providers (JA 2070-75, 2110-12, 2183-85), multiple visits a day by 
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nurses (JA 89, 92-95, 119-21, 126), had unprecedented phone access (JA 267-93), 

and the radio played in the hallway outside of his cell. JA 1877, 1936-50. 

11. General Population from December 12, 2014 – January 19, 2015. 

Latson successfully completed his SRP and was assigned to “General 

Population” from December 12, 2014 until January 19, 2015, 39 days, with its 

attendant privileges. JA 1871, 1968-69.  

12. General Detention from January 20 – 24, 2015. 

Latson received a conditional pardon from the governor on January 19, 

2015. He was removed from the general population for his own safety and moved 

temporarily to general detention status for four days while Watson secured an 

empty wing of the facility for his exclusive use. JA 165-68, 196-98, 1878-79, 

1970-71. As is standard for “General Detention” status, Latson’s privileges were 

curtailed and his personal property was taken, although during this limited four-

day period he was eventually provided books and magazines. JA 1879. Latson also 

had nurse visits multiple times a day, psychiatrist visits, phone calls, he was 

offered recreation, and the radio played in the hallway outside of his cell. JA 125, 

184-94, 290-91.  

13. General Population from January 24 – February 2, 2015. 

On January 24, 2015, Latson was moved to his own wing of MCTC and 

returned to general population status, meaning he had recreation, mail delivery, full 
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commissary access with the assistance of correctional officers, library access, 

showers almost every day, a music player in his cell, books, puzzles, sole control 

over the television, unprecedented telephone access, and the ability to leave his cell 

freely, except for two times a day. JA 1879. Latson had free-reign over his wing at 

MCTC until his release on February 2, 2015. 

SUMMARY OF ARGUMENT 

 The district court correctly determined that appellees are entitled to qualified 

immunity on appellant’s Eighth Amendment conditions of confinement claim. The 

court conducted an extensive review of the facts and the pertinent case law. Based 

on the undisputed facts and those found in Latson’s favor, the court properly 

concluded that the law was not clearly established that the conditions of 

confinement to which Latson was subjected were unconstitutional in 2014 and 

2015. Further, the factual record does not support that Latson was subject to 

extreme conditions of confinement or that appellees were deliberately indifferent 

to his safety. Rather, the record establishes appellees’ diligence in attending to 

Latson’s needs and promoting his transfer into the general population through 

execution of the MCTC therapeutic program. 

The district court was also correct in finding insufficient evidence to support 

Latson’s contention that VDOC Director Harold Clarke had knowledge of Latson’s 

conditions of confinement at RRJ such that he could be liable for alleged 
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unconstitutional conditions at that facility. As the district court found, neither 

Clarke nor Latson’s advocate Lisa Greenman could place the time or identify the 

content of the one phone call wherein Latson claims Greenman informed Clarke of 

the details of Latson’s confinement at RRJ.  

STANDARD OF REVIEW 

 This Court reviews the granting of summary judgment de novo. Holland v. 

Washington Homes, Inc., 487 F.3d 208, 213 (4th Cir. 2007). The judgment of the 

district court should be affirmed if the result is correct, even if the court relied 

upon a wrong ground or gave a wrong reason. Sec. & Exch. Comm’n v. Chenery 

Corp., 318 U.S. 80, 88 (1943).  

ARGUMENT 

I. The District Court Correctly Granted Qualified Immunity 
 

In a qualified immunity determination, the court must consider “whether a 

constitutional violation occurred,” and “whether the right violated was clearly 

established” at the time of the acts in question. Tobey v. Jones, 706 F.3d 379, 385 

(4th Cir. 2013). The Supreme Court has “repeatedly told courts … not to define 

clearly established law at a high level of generality.” Ashcroft v. al-Kidd, 563 U.S. 

731, 742 (2011). See White v. Pauly, 137 S. Ct. 548, 551-52 (2017) (per curiam); 

City and Cty. of S.F. v. Sheehan, 135 S. Ct. 1765, 1774 n. 3 (2015). “Officials are 
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not liable for bad guesses in gray areas; they are liable for transgressing bright 

lines.” Raub v. Campbell, 785 F.3d 876, 881 (4th Cir. 2015) (citations omitted).  

Whether a right is clearly established must be analyzed “in light of the 

specific context of the case, not as a broad general proposition.” Mullenix v. Luna, 

___ U.S. ___, 136 S. Ct. 305, 308 (2016) (quoting Brosseau v. Haugen, 543 U.S. 

194, 1998 (2004) (per curiam) (internal quotation marks omitted)). As this Court 

recently reiterated, “for a right to be clearly established, ‘existing precedent must 

have placed the statutory or constitutional question beyond debate.’” Adams v. 

Ferguson, No. 17-1484, 2018 U.S. App. LEXIS 5656, *20 (4th Cir. Mar. 6, 2018) 

(quoting Reichle v. Howards, 566 U.S. 658, 664 (2012)) (emphasis in original)). 

Thus, the law must be “’sufficiently clear’ [such] that every ‘reasonable official’ 

would have understood that what he is doing violates that right.’” Id. at 227 

(internal citations omitted). This Court looks to decisions in the Supreme Court, 

the highest court of the state where the case arose, and its own precedent. Wilson v. 

Kittoe, 337 F.3d 392, 402 (4th Cir. 2003). 

A. The district court properly relied on Williams v. Branker 
 

This Court’s decision in Williams v. Branker, 462 F. App’x 348, 353 (4th 

Cir. 2012), supports the district court’s determination that it was not clearly 

established in 2014 and 2015 that Latson’s conditions of confinement were 
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unconstitutional. 7 Like Latson, the inmate in Williams alleged that being held in 

segregation and the attendant restrictions on his behavior aggravated his mental 

illness. The Court determined that the inmate’s deliberate indifference claims both 

for failure to provide adequate mental health care and humane conditions of 

confinement failed as a matter of law.  

The inmate in Williams was held for ten years in a small, single cell; allowed 

to leave his cell for one hour, five days a week; had not had outdoor recreation for 

several years; was allowed minimal contact with other inmates; could not 

participate in religious, work, rehabilitative, or other activities; was not allowed 

access to a television; had very limited access to reading materials; and was subject 

to punishments that consisted of being restrained in his cell for hours. Id. at 350-

51. On these facts, the Court affirmed summary judgment for the prison officials, 

stating, “[t]he fact that the conditions to which Williams was subjected aggravated 

his mental illness is an unfortunate but inevitable result of his incarceration. This is 

particularly so given the twin responsibilities of prison officials to limit the 

opportunities for Williams to harm both himself and others.” Id. at 354.  

The conditions in Williams “are no different from those [this Court] found 

not actionable in” In re Long Term Admin. Segregation of Inmates Designated as 

                                                           
7 The district court was free to “skip ahead to the question whether the law clearly 
established that the [defendants’] conduct was unlawful in the circumstances of the 
case.” Adams v. Ferguson, 884 F. 3d at 226.  



 

21 

Five Percenters, 174 F.3d 464, 472 (4th Cir. 1999), “amid a claim that those 

conditions harmed plaintiffs’ mental health.” Williams, 462 F. App’x at 354. In 

Five Percenters, the Court affirmed summary judgment in favor of prison officials 

where the plaintiffs alleged they were “’confined to their cells for twenty-three 

hours per day without radio or television, that they receive[d] only five hours of 

exercise per week, and that they [could] not participate in prison work, school, or 

study programs.’” Id. The Court concluded that these restrictions “are unfortunate 

concomitants of incarceration; they do not, however, typically constitute the 

‘extreme deprivations … required to make out a conditions-of-confinement 

claim.’” Five Percenters, 174 F.3d at 472 (quoting Hudson v. McMillian, 503 U.S. 

1, 8-9 (1992)) 8. See also Beverati v. Smith, 120 F.3d 500, 504 (4th Cir. 1997) 

(granting summary judgment to officials where inmates in segregation “did not 

receive clean clothing, linen, or bedding as often as required by the regulations … 

were permitted to leave their cells three to four times per week, rather than seven, 

and [] no outside recreation was permitted.”).  

Latson’s cursory attempt to distinguish Williams based on that inmate’s 

diagnoses and history of self-harm fails. (Doc. 10 at 11, n.4) First, Latson 

                                                           
8 The Williams and Five Percenters decisions demonstrate that Latson’s conditions 
of confinement hardly reflect a “’novel factual circumstance’… when extreme 
though unheard-of actions violate the constitution.’” Adams v. Ferguson, 884 F.3d 
at 227 (quoting Hope v. Pelzer, 536 U.S. 730, 741 (2002) and Camreta v. Greene, 
563 U.S. 692, 728 (2011)).   
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disregards that prison officials are given considerable deference in determining 

what is reasonably necessary to maintain order and safety within the particularized 

circumstances of their institutions. See Cutter v. Wilkinson, 544 U.S. 709, 723 

(2005); Thornburgh v. Abbott, 490 U.S. 401, 404-07 (1989). In Williams, the Court 

highlighted that latitude, opining “the conditions of [the inmate’s] confinement 

appear designed to limit his ability and opportunity to inflict harm on himself or 

others, rather than intended to exacerbate his medical condition.” Id. at 355. 

Second, Latson omits any reference to his series of risk of aggression assessments. 

The mental health treatment team considered Latson’s diagnoses, history of 

violence toward law enforcement, and low frustration tolerance, assessed him as 

having a “High” risk of aggression towards others, and made appropriate 

classification recommendations. JA 1956-71. The deference accorded prison 

officials in knowing how best to ensure the safety and security of inmates and staff 

in their facility is particularly significant here, given MCTC’s distinctive emphasis 

on mental health and its therapeutic community and program. With Latson’s 

history and risk assessment, the use of SRPs and a graduated introduction into the 

general population was a reasonable means to maintain order and security.  

Using this Court’s decisions in Williams and Five Percenters as its guide, 

the district court properly determined that it was not clearly established in 2014 

and 2015 that Latson’s conditions of confinement violated the Eighth Amendment.  
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B. The district court properly determined that the cases Latson 
relied upon fail to support a violation of clearly established law 

 
On appeal Latson claims, as a “broad general proposition,” Mullenix v. 

Luna, 136 S.Ct. at 308, that “[b]y 2014, U.S. courts had clearly established that 

putting inmates with mental health issues in solitary confinement for prolonged 

periods without adequate stimulation or personal hygiene items constituted a 

violation of the Eighth Amendment.”9 (Doc. 10 at 13) Contrary to the Supreme 

Court’s caution, Latson did not define the purported constitutional right “in the 

specific context” of this case. Id. He remains unable to point to one case showing 

that it was “clearly established” and “beyond debate” in 2014 and 2015 that 

housing an inmate with mental disabilities and a high institutional risk assessment 

for aggressive behavior in segregated housing for limited periods over the course 

of just months and with the assistance of an inter-disciplinary mental health 

treatment team gradually and successfully introducing him into the general 

population pursuant to an individually designed treatment plan violated the 

constitution.   

                                                           
9 In opposing summary judgment Latson identified the “clearly established law” 
differently, claiming that “by 2014” it was clearly established that housing “an 
individual with known mental disabilities, in extended periods of solitary 
confinement, offered him at most a few hours of out-of-cell time per week, and 
denied even minimal sensory stimulation, human interaction and basic hygiene 
items,” was unconstitutional.  
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The district court was correct – the cases Latson cites did not put Clarke, 

Jarvis, or Watson on notice that the conditions of Latson’s confinement violated 

clearly established law in 2014 and 2015. First, the adjunct opinions in the 

Supreme Court cases Latson cites do not support his assertion of clearly 

established law:  

 Ruiz v. Texas, ___ U.S. ___, 137 S. Ct. 1246 (2017) (Breyer, J., 

dissenting), post-dated Latson and involved an inmate spending most 

of 22 years on death row in solitary confinement.  

 Davis v. Ayala, ___ U.S. ___, 135 S. Ct. 2187, 2209 (2015) (Kennedy, 

J., concurring), post-dated Latson and involved a death row inmate 

who “served the great majority of his more than 25 years” in solitary 

confinement.  

The Fourth Circuit cases Latson cites do not support his assertion of clearly 

established law: 

 Porter v. Clark, No. 1:14-cv-1588, 2018 U.S. Dist. LEXIS 28551 

(E.D. Va. Feb. 21, 2018), post-dated Latson and involved inmates 

housed on death row for 6, 10, and 12 years.  

 LaFaut v. Smith, 834 F.2d 389, 393-94 (4th Cir. 1987), involved a 

handicapped prisoner who was denied access to the toilet and/or not 

provided with a catheter, and provided no rehabilitation therapy.  
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 Bolding v. Holshouser, 575 F. 2d 461, 464 (4th Cir. 1978), determined 

inmates stated a claim for Rule 12(b)(6) purposes based on 

allegations of conditions in long term isolation.  

Other circuits’ cases Latson cites do not support his assertion of clearly 

established law:  

 Comer v. Stewart, 215 F.3d 910, 913 (9th Cir. 2000), involved an 

inmate who suffered through 12 years of “sensory deprivation.” 

 Davenport v. DeRobertis, 844 F.2d 1310, 1311 (7th Cir. 1988), 

involved inmates segregated in excess of 90 consecutive days.  

 McClary v. Kelly, 4 F. Supp. 2d 195, 205 (W.D.N.Y. 1998), involved 

an inmate challenging his uninterrupted confinement in excess of four 

years in restricted housing.  

 Palakovic v. Wetzel, 854 F.3d 209 (W.D.N.Y 1998), involved an 

inmate segregated for 13 months with no telephone calls, no 

psychological counseling, and every contact through his door slot.  

 Madrid v. Gomez, 889 F. Supp. 1146 (N.D. Cal. 1995), involved 

indefinite or long term segregation of mentally ill inmates.  

 Coleman v. Wilson, 912 F. Supp. 1282 (E.D. Cal. 1995), involved 

inmates in segregation for more than 90 days with no mental health 

assessment or mental health care.  
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 Coleman v. Brown, 28 F. Supp. 3d 1068 (E.D. Cal. 2014), relooked at 

the injunctive relief in Wilson that focused on mentally ill inmates in 

segregation for more than 90 days. 

C. Appellants did not violate clearly established law by assigning  
Latson to restrictive housing. 

 
Judge Jones aptly concluded that, “[u]nfortunately for Latson, the qualified 

immunity inquiry looks not to evolving standards of decency but to clearly 

established law. Given the state of the law, the defendants cannot be said to have 

violated clearly established law in 2014 and 2015 by placing Latson in restrictive 

housing and subjecting him to the conditions described above.” JA 1902. 

As set forth in detail, supra, the undisputed facts establish the conditions to 

which Judge Jones referred: an initial and subsequent mental health assessments 

and continued consideration of Latson’s high levels of aggression; development of 

a treatment plan by an inter-disciplinary team; the use of SRP’s to move Latson 

gradually and successfully into the general population; daily contacts with mental 

health or medical personnel; face-to-face contact and meetings with members of 

the treatment team; toiletries when requested; reading materials, including books 

and magazines; commissary access; consistent recreation opportunities; in-cell 
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stimulation; more telephone time than any other inmate; overhead radio; and 

television in the common areas.10  

Additionally, the undisputed facts establish that Latson’s privileges were 

only further limited as per MCTC policy applicable to all inmates when he was 

disciplined for serious infractions involving the safety of correctional officers (JA 

2273-2310).11 Thus, when Latson was in pre-hearing detention or in disciplinary 

segregation for very limited periods of time, he was allowed a bible, but was 

denied additional reading material, or recreation, and he could purchase only non-

food items from the commissary. (JA 2242-54).  

Latson continues to mischaracterize the conditions of his confinement and to 

ignore the undisputed facts. Latson was not held in “solitary confinement” 

amounting to virtual isolation with no human contact or basic hygiene for close to 

eight months. Latson refuses to acknowledge his success with the MCTC 

therapeutic program that over the course of months allowed appellees safely to 

transition him into the general population. Latson refuses to acknowledge the 

                                                           
10 The cells at MCTC do not have electrical outlets so no inmates have personal 
televisions, regardless of their housing status.   
11 Latson cannot support his conditions-of-confinement claim by suggesting that he 
should not have been put into disciplinary segregation because of his mental 
illness. As one court determined in the context of an ADA discrimination claim, 
discipline resulting from a mentally ill inmate’s misconduct is a matter of security 
and officials are not required to measure the discipline in light of the inmate’s 
mental illness. See Scherer v. Pa. Dep’t of Corr., No. 3:2004-191, 2007 U.S. Dist. 
LEXIS 84935 (W.D.Pa. Nov. 16, 2007). 
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consistent involvement of a dedicated treatment team – even a recreational 

therapist offering volleyball and basketball – in moving him toward that goal. 

Latson refuses to acknowledge his disciplinary infractions and high level of 

aggression, leading to setbacks in the treatment team’s goal of moving him into the 

general population. The undisputed facts and the documentary evidence establish 

that the conditions of Latson’s confinement were lawful within the state of 

pertinent Eighth Amendment jurisprudence at the time of his incarceration.  

II. Appellees Did Not Violate Latson’s Eighth Amendment Rights 
 
It is axiomatic that “[t]he Constitution does not mandate comfortable 

prisons.” Farmer v. Brennan, 511, U.S. 825, 832 (1994). To state a claim that the 

conditions of his confinement violated the Eighth Amendment, Latson must show 

both (1) a serious deprivation of a basic human need; and (2) deliberate 

indifference to prison conditions on the part of prison officials. The undisputed 

facts belie Latson’s ability to establish either criterion.   

A. Latson cannot show a serious deprivation of a basic human need 
 

Latson must establish that appellees failed to provide him with humane 

conditions of confinement, such as “adequate food, clothing, shelter, and medical 

care, and reasonable measures to guarantee the safety of the inmates.” Id. This 

Court recognizes that “only extreme deprivations are adequate to satisfy the 
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objective component of an Eighth Amendment claim regarding conditions of 

confinement.” Rish v. Johnson, 131 F.3d 1092, 1096 (4th Cir. 1997).   

Latson was a convicted felon who was incarcerated on the orders of two 

judges. At MCTC, a facility chosen because of its focus on mental health, Latson 

had shelter, food, clothing, and medicine, personal safety, and the benefit of the 

therapeutic model and the multi-disciplinary treatment team detailed above. As 

found by the district court, Latson’s different housing statuses afforded him 

various privileges and there were starts and stops with regard to the goal of moving 

him to the general population. But the undisputed facts reveal that even when he 

was in restricted housing, Latson had almost daily interaction with his treatment 

team, often face-to-face, daily interactions with staff and medical personnel, 

consistent opportunities for out-of-cell recreation which he more often than not 

refused, showers, telephone access, reading materials, commissary access, hygiene 

items, and music overhead. Moreover, Latson had SRPs developed specifically to 

increase his interaction with other inmates, leading to a safe transition within 

months to the general population with its attendant privileges, amenities, and 

stimulus.  

In Williams, where the mentally ill inmate was held in segregation for ten 

years, with no recreation for several years, and virtually no contact with others, this 

Court rejected the claim that “the conditions of his confinement amount to an 
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extreme deprivation because the isolation and behavioral restrictions to which he is 

subject ‘aggravate’ his mental illness’ and thus ‘cause him present and ongoing 

injury to his mental health.’” 462 F. App’x at 354. The conditions of Latson’s 

confinement likewise do not meet the requirement that to be actionable the alleged 

deprivation must have been “extreme,” and result “in the denial of the minimal 

civilized measure of life’s necessities.” Farmer, 511 U.S. at 842.  

B. Latson cannot establish appellees’ deliberate indifference 
 
Even if Latson could establish an extreme deprivation, the undisputed facts 

refute his argument that Clarke, Jarvis, or Watson was deliberately indifferent to 

his safety. There is no evidence that appellees had actual knowledge of 

unconstitutional conditions or disregarded a risk of constitutional injury to Latson. 

JA 358-369, 371.  

The evidence established that Latson entered MCTC in an unusual way, 

directly from RRJ, without the assessments and classification typically done at a 

VDOC reception facility prior to assignment to a specific institution. From the 

start, Jarvis and Watson worked to accommodate Latson and to ensure his safety. 

The treatment team was assembled almost immediately and multiple assessments 

were performed in a timely manner. Watson set up an individual logbook just for 

Latson to monitor his day-to-day activities, such as telephone use, showers, 

recreation, medical visits, treatment team visits, etc. Because Jarvis and Watson 
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were not qualified to provide medical or mental health treatment, they reasonably 

trusted the professionals on Latson’s treatment team to make appropriate 

recommendations with regard to housing, treatment plans, and SRPs. JA 359-67, 

1874-75. It is not a constitutional violation to refuse Latson’s advocate’s 

suggestions regarding outside mental health professionals. Nor is it a constitutional 

violation to rely on your qualified mental health providers rather than Ms. 

Greenman’s advice. Hall v. Pearson, No. 3:97CV576-HEH, 2009 U.S. Dist. 

LEXIS 10254, *13 (E.D. Va. Feb. 11, 2009) (stating that “unless [the doctor’s] 

medical judgment was obviously incompetent, they were entitled to rely on his 

decision not to refer Plaintiff to an outside doctor”). They reviewed the team’s 

assessments and recommendations, met with Latson, held hearings on disciplinary 

issues, and had mental health professionals assess his competence. They allowed 

Latson abundant telephone time in his housing unit, extra phone calls in Watson’s 

office, and more out-of-cell time than other inmates in his circumstance. They 

removed Latson from his stint in Disciplinary Segregation after nine days, rather 

than the 20 days to which he had agreed, allowing him more privileges. Proving 

the success of the program they oversaw, Latson spent the entirety of his final six 

weeks at MCTC in the general population, save for four days following his pardon 

when, to ensure Latson’s safety Watson arranged to open an entire wing for his 

exclusive use during his final 11 days at MCTC.  
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In claiming that appellees were deliberately indifferent, Latson contends that 

deliberate indifference can be found simply on the basis of generally known risks 

of solitary confinement. In support thereof, Latson retreads his well-worn and 

disproven allegations regarding the conditions of confinement in his various 

restricted housing statuses. Latson cannot, however, overcome the undisputed facts 

establishing that Jarvis and Watson diligently tried to meet his needs and to keep 

him safe within the constraints of a correctional facility. Their attention to 

Latson’s circumstance, their roles in the continuous and ongoing assessment of 

how to ensure Latson’s and others’ safety, and their working with the mental 

health treatment team toward the goal of transitioning Latson to the general 

population, is the antithesis of deliberate indifference.   

As to VDOC Director Clarke, it is undisputed that Clarke was not personally 

involved in any decisions regarding Latson’s care or treatment during Latson’s 

incarceration at MCTC. JA 1874. Clarke had no knowledge of and was not part of 

any housing or disciplinary decisions, nor did he receive regular updates on 

Latson. Id.  

The undisputed facts dispel Latson’s claim that Jarvis, Watson, or Clarke 

was deliberately indifferent to his safety. 
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III. The District Court Correctly Determined the Lack of Evidence 
Establishing Clarke’s Knowledge of Latson’s Conditions of 
Confinement at Rappahannock Regional Jail 
 

The district court thoroughly reviewed the evidence regarding what Clarke 

knew and when he knew it and correctly determined that the evidence was 

insufficient to support Latson’s claim that Clarke had contemporaneous knowledge 

of Latson’s conditions of confinement at RRJ. JA 185-60.  

Latson came to MCTC from RRJ after being convicted of disarming a law 

enforcement officer and assaulting a law enforcement officer. JA 1858. Prior to 

Latson’s acceptance to MCTC, Latson’s attorney, Lisa Greenman, who was 

seeking his transfer, had one approximately 45-minute call with Harold Clarke. JA 

1230, 1859. Clarke’s summary of this phone call was that Ms. Greenman 

“described the conditions in the jail, shared that she had an autistic child, and 

requested of Mr. Clarke to accept Plaintiff into VDOC early from the jail”. JA 

1230. Clarke further testified that “I don’t really know firsthand about anything 

that happened at that jail. . . . I think she told me that the conditions were not good 

and that’s pretty much it.” JA 1599-1601. The only thing that stood out to Clarke 

regarding Latson’s time at RRJ was that someone, “and I’m not certain that she 

said it”, told him “at some point that at the jail, and I’m not even certain it was that 

jail” that Latson had available to him a hole in the ground to use as a bathroom. Id. 

Clarke testified that he had “no idea” whether that was Latson’s only option for a 
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toilet. Id. Significantly, Ms. Greenman, the only other person on this phone call, 

does not recall the date of the call, for how long they spoke, or even the details of 

the call. JA 1613-14.  

The district court, construing all disputed facts in Latson’s favor, concluded 

only that Ms. Greenman told Clarke “that Latson was defecating in a hole in the 

floor of his cell”. JA 1859. This one fact does not support Latson’s bold claim that 

Clarke “was aware of key details of Mr. Latson’s confinement at RRJ” before his 

transfer to MCTC. The allegations in Latson’s complaint do not substitute for 

evidence on summary judgment and Latson did not place into the summary 

judgment record any evidence supporting his allegations about what occurred at 

RRJ and when it occurred. Further, Clarke was never asked when he learned about 

the situation at RRJ and Latson offers no evidence that Clarke had information of 

Latson’s purported circumstances at RRJ at the time they were unfolding. This 

Court has found that a prison official who has no knowledge of a constitutional 

violation or a risk of a constitutional harm until after the harm has passed and the 

inmate is no longer in danger cannot be held liable for the alleged underlying 

unconstitutional behavior. Wilkins v. Upton, 639 F. App’x 941, 945-46 (4th Cir. 

2016). 

The district court correctly determined that it was undisputed that neither 

Clarke nor Greenman could place the time or identify the content of their phone 
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call. JA 1860. Therefore, Latson could not establish Clarke’s knowledge of 

purported unconstitutional conditions of confinement at RRJ.  

CONCLUSION 

 For the foregoing reasons, appellees Harold W. Clarke, Dara Robichaux, 

Larry Jarvis, and Virginia Dept. of Corrections respectfully request this Court to 

affirm the District Court’s decision granting their Motion for Summary Judgment.   

REQUEST FOR ORAL ARGUMENT 

  Appellees respectfully request oral argument.  

      

 

     Respectfully submitted, 

HAROLD W. CLARKE 
DARA ROBICHAUX 
LARRY JARVIS 
VIRGINIA DEPT. OF CORRECTIONS 
 
 
 
 

 By: _/s/Jeff W. Rosen___________                                             
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