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In his opening brief, Mr. Latson demonstrated that the District Court erred in 

granting the Individual Defendants qualified immunity from his Eighth 

Amendment conditions of confinement claim, and that the Court made an 

erroneous evidentiary finding concerning Defendant Clarke’s knowledge of Mr. 

Latson’s conditions of confinement at Rappahannock Regional Jail (“RRJ”).  The 

Individual Defendants’ response mischaracterizes certain facts, ignores disputed 

facts, and overstates the applicable legal standards.  Mr. Latson recognizes the 

difficult balance and challenges faced by prison officials in maintaining security 

and safe conditions for diverse inmate populations.  However, the Individual 

Defendants—like all prison officials—must adhere to the Constitution’s ban on 

cruel and unusual punishment.  And, at the time that the Individual Defendants 

were responsible for Mr. Latson’s treatment, ample authority existed to establish 

that their actions (and inaction) failed to pass constitutional muster.   

Mr. Latson meets—and exceeds—the minimum legal standards for 

overcoming qualified immunity for the Individual Defendants, and has presented 

sufficient evidence to have a factfinder, not a Court in a motions hearing, 

determine whether Mr. Clarke should be held liable for the conditions of Mr. 

Latson’s confinement at RRJ.
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A. The Individual Defendants Are Not Shielded by Qualified 
Immunity 

1. The law of qualified immunity does not require “one case” 
to establish the law at the time for purposes of liability. 

As an initial matter, the Individual Defendants argue that, because Mr. 

Latson is “unable to point to one case” to show that the Individual Defendants 

knew in 2014 or 2015 that their treatment was unconstitutional, Mr. Latson’s 

claims cannot overcome the qualified immunity standard.  Response Brief of 

Appellees (Dkt. 51) (“Response Brief”) at 23 (emphasis added).  That is not the 

standard for overcoming qualified immunity, as the relevant case law (including 

the decisions cited by the Individual Defendants) demonstrates.   

For purposes of qualified immunity analysis, the law is “clearly established” 

when the “‘contours of [a] right [are] sufficiently clear’ that every ‘reasonable 

official would have understood that what he is doing violates that right.’”  Ashcroft 

v. al-Kidd, 563 U.S. 731, 741 (2011) (quoting Anderson v. Creighton, 483 U.S. 

635, 640 (1987)) (alterations in original).  While there need not be a case “directly 

on point,” existing precedent “must have placed the statutory or constitutional 

question beyond debate.”  Ashcroft, 563 U.S. at 741.  This standard does not mean 

that the case law must be “fundamentally similar,” or even “materially similar” 

factually.  Hope v. Pelzer, 536 U.S. 730, 741 (2002) (internal quotation marks 

omitted).  Rather, the case law must provide “fair warning.”  Id.  No Supreme 
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Court case or any other controlling precedent suggests that “one case” with similar 

facts must exist in order to put the Individual Defendants on notice.     

Case law analyzing the qualified immunity standard further indicates that 

courts do not require plaintiffs to point to any specific case to overcome qualified 

immunity.  The law may be “clearly established” at the time if: (1) there is 

controlling precedent within the defendants’ jurisdiction; (2) a “‘consensus of . . . 

persuasive authority’” from other circuits exists; or (3) “a general constitutional 

rule already identified in the decisional law” applies “with obvious clarity to the 

specific conduct in question . . .”  Ashcroft, 563 U.S. at 742 (regarding methods 

one and two); Wilson v. Layne, 526 U.S. 603, 617 (1999) (quoted in Ashcroft); 

Hope, 536 U.S. at 741 (regarding method three); see also Booker v. S.C. Dep’t of 

Corrs., 855 F.3d 533, 543 (4th Cir. 2017) (recognizing all three methods).  There is 

no limitation that method one must rely on a single case for controlling precedent, 

and methods two and three demonstrate on their face that qualified immunity can 

be defeated without pointing to any “one case.” 

This Circuit has agreed that qualified immunity can be overcome by relying 

on multiple cases that, together, show “clearly established law” even if they are 

arguably factually dissimilar from the case at bar.  In Sims v. Labowitz, this Court 

used a combination of precedent from multiple case law sources to overcome a 

qualified immunity claim by a police officer who performed an allegedly illegal 
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search.  885 F.3d 254 (4th Cir. 2018).  In relying on more than just one case to 

establish that the officer was on notice for purposes of qualified immunity, this 

Court stated that the defendant was “not entitled to invoke qualified immunity 

simply because no other court decisions directly have addressed circumstances like 

those presented here.”  Id. at 264.  As discussed in more detail below, Mr. Latson 

has provided ample authority predating his incarceration at MCTC to establish that 

the Individual Defendants were on notice that their conduct with respect to Mr. 

Latson’s conditions of confinement was unconstitutional at the time.  

2. The cases cited by Mr. Latson were more than sufficient to 
put the Individual Defendants on notice that their actions 
were unconstitutional. 

Mr. Latson has more than demonstrated that the Individual Defendants 

violated his Eighth Amendment rights as clearly established at the time.  See Brief 

of Appellant Reginald Cornelius Latson (Dkt. 10) (“Opening Brief”) at 10-16.  The 

Individual Defendants have offered only cursory distinctions that do not negate the 

relevance of the cited case law and which ignore the points made in Mr. Latson’s 

brief.  But their attempt to reframe this case to one about merely the number of 

days a prisoner is kept in solitary confinement, rather than the issue of isolating a 

mentally disabled person for extended periods of time, fails.   

First, the Individual Defendants dismiss Ruiz v. Texas (__ U.S. __, 137 S. 

Ct. 1246 (2017)) and Davis v. Ayala (__ U.S. __, 135 S. Ct. 2187 (2015)) based on 
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the dates of the opinions and the length of time those inmates were in prison, 

baldly ignoring Mr. Latson’s stated reason for referencing those cases.  In each 

decision, the Supreme Court states that the negative effects of extended solitary 

confinement on inmates has been long known.  See Opening Brief at 11.  Second, 

the Individual Defendants write off a series of relevant pre-2015 opinions from this 

and other circuits based on factual differences centered mostly on the amount of 

time plaintiffs were in isolation, making no attempt to distinguish the underlying 

reasoning concerning the dangers of placing mentally ill or disabled individuals in 

solitary confinement.  See Response Brief at 24-26.   

Finally, the District Court’s—and the Individual Defendants’—reliance on 

Williams v. Branker, 462 F. App’x 348 (4th Cir. 2012), is misplaced for several 

reasons.  See JA1900-01; Response Brief at 19-22.  The case is unpublished and 

therefore not binding precedent.  Under Fourth Circuit law, “because … 

unpublished opinions ‘are not even regarded as binding precedent in our 

circuit,’ . . . they ‘cannot be considered in deciding whether particular conduct 

violated clearly established law for purposes of adjudging entitlement to qualified 

immunity.’”1 Booker, 855 F.3d at 542-43 (quoting Hogan v. Carter, 85 F.3d 1113, 

1 This similarly undercuts the Individual Defendants’ reliance on Scherer v. Pa. 
Dep’t of Corr., No. 3:2004-191, 2007 U.S. Dist. LEXIS 84935 (W.D.Pa. Nov. 16, 
2007), and Hall v. Pearson, No. 3:07CV576-HEH, 2009 U.S. Dist. LEXIS 10254 
(E.D. Va. Feb. 11, 2009).  See Response Brief at 27 n. 11, 31. 
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1118 (4th Cir. 1996) (en banc)).  Additionally, the facts of Williams concerned a 

violent inmate with serious mental illnesses (e.g., psychotic disorder) and an 

“extensive” history of self-harm.  Williams, 462 F. App’x at 350.  Mr. Latson’s 

disabilities, on the other hand, did not present such an extreme safety risk.   

Further, the District Court relies on a part of Williams that misinterprets a 

1999 opinion from this Court, In re Long Term Admin. Segregation of Inmates 

Designated as Five Percenters, 174 F.3d 464 (4th Cir. 1999) (“Five Percenters”).  

The District Court quotes Williams for the proposition that the aggravation of an 

inmate’s mental health condition is part and parcel to incarceration.  JA1900-01.  

Specifically, the District Court quotes a portion of Williams that relies on a 

purported quote from Five Percenters: “[t]he fact that the conditions to which [the 

prisoner] was subjected aggravated his mental illness is an unfortunate but 

inevitable result of his incarceration.”  JA1901; Williams, 462 F. App’x at 354.  

The Williams court finds support for this idea in Five Percenters, stating that in 

Five Percenters, “We observed that negative effects of such restrictions on mental 

health ‘are unfortunate concomitants of incarceration; they do not, however, 

typically constitute the ‘extreme deprivations . . . required to make out a 

conditions-of-confinement claim.’”  Williams, 462 F. App’x at 354 (quoting 

Hudson v. McMillian, 503 U.S. 1, 9 (1992)).  But the Williams panel’s truncation 

of the sentence from Five Percenters critically changes the quote’s meaning.   
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In Five Percenters, a large group of inmates belonging to a religious group 

deemed a gang under state prison policy were moved to administrative segregation 

(or maximum custody) where they developed new mental health symptoms, such 

as depression and anxiety.  Five Percenters, 174 F.3d at 466-68, 472.  In response 

to claims that the inmates had developed new depression due to the isolation, the 

Five Percenters court held, “Depression and anxiety are unfortunate concomitants 

of incarceration; they do not, however, typically constitute the ‘extreme 

deprivations . . . required to make out a conditions-of-confinement claim.’”  Id. at 

472.  In replacing newly acquired “depression and anxiety” with the broader phrase 

“negative effects of such restrictions on mental health,” Williams stretches the 

holding of Five Percenters far beyond the original boundaries of inmates who 

became depressed because of isolation.  462 F. App’x at 354.  In Williams, this 

holding thus becomes fodder for arguing that the aggravation of existing and 

known mental disorders like the psychoses experienced by the Williams plaintiff is 

similarly an unfortunate concomitant of incarceration, which unfairly characterizes 

the Five Percenters holding.   

Finally, while the Individual Defendants also emphasize Five Percenters, 

that case is not analogous to the present facts because it concerns inmates who 

went into solitary confinement without noted mental issues and emerged with 

depression and anxiety.  The ruling that isolation makes a “normal” person 
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depressed is not on all fours with the question of whether knowingly putting a 

mentally disabled inmate in extended isolation that aggravated those disabilities 

violates the Eighth Amendment.   

3. Key facts pertaining to Mr. Latson’s incarceration are in 
dispute. 

The Individual Defendants not only misstate the standard for overcoming 

qualified immunity, they repeatedly mischaracterize key facts, incorrectly argue 

that there are no facts in dispute for certain disputed issues, and fail to address key 

evidence against them.  The Response Brief is quick to establish this theme at the 

outset, describing MCTC as “a therapeutic community designed for male offenders 

with a focus on mental health.”  Response Brief at 3.  This is an extremely 

sanitized description of a prison that an independent third party—Dr. Johannes 

Rojahn, a psychiatrist hired by the U.S. Department of Justice—determined was 

ill-equipped to properly treat someone like Mr. Latson.  JA1156-61.   

The Individual Defendants fail to address Rojahn’s report at all, and they 

ignore Mr. Latson’s expert witnesses, all of whom provided ample evidence that 

Mr. Latson’s treatment at MCTC was inadequate, harmful, and unconstitutional.  

Rojahn was hired by the Department of Justice, not Mr. Latson, to evaluate 

MCTC’s treatment of Mr. Latson.  JA1156; JA1882.  His evaluation included 

interviews of MCTC officials and Mr. Latson himself.  JA1158-59.  Rojahn 

concluded, “The question whether MCTC is conducive to administer effective 
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treatment of Mr. Latson’s behavior problems in light of his diagnoses of 

Asperger’s disorders, anxiety and depression must be answered in the negative.”  

JA1160.  Thus, an independent third party witnessed the conditions at MCTC 

firsthand and in real time, and concluded that these conditions were extremely 

harmful for Mr. Latson.  Further, Rojahn provided specific examples of how 

MCTC could have properly treated Mr. Latson, indicating that the Individual 

Defendants were able to provide appropriate care, but chose not to.  JA1159-60.  

The Individual Defendants do not address Rojahn’s report—key evidence against 

them—in their Response Brief. 

Mr. Latson’s expert witnesses reached similar conclusions after reviewing 

the documentation of Mr. Latson’s incarceration at MCTC.  For example, Eldon 

Vail—a former corrections administrator with thirty-five years of experience 

working in and administering prisons (JA624)—concluded that “MCTC failed to 

keep a person with known disabilities . . . safe from significant risk of serious 

harm,” and that “Mr. Latson’s segregation was unreasonably punitive, contrary to 

well-established standards for such segregation and was, in fact, contrary to good 

prison security.”  JA627-28.  Vail also observed that other prison facilities had 

been able to provide adequate accommodations for individuals such as Mr. Latson, 

indicating that the Individual Defendants were able to provide better conditions for 

Mr. Latson without sacrificing security.  JA628.   
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Dr. Peter Leone—an expert regarding individuals with disabilities in 

institutional settings—reached similar conclusions: “The failure of the VDOC to 

provide accommodations and support to which Mr. Latson was entitled showed 

deliberate indifference to his disabilities . . . the actions of the VDOC exacerbated 

Mr. Latson’s behavior and have compounded his legal difficulties and his ability to 

successfully reenter the community following treatment or incarceration.”  

JA1480-81, 1487.  The Response Brief does not address these reports whatsoever. 

There are many other examples of the Individual Defendants 

mischaracterizing or ignoring key facts.  For instance, the Individual Defendants 

provide a laundry list of items that Mr. Latson arrived at MCTC with and then 

another list of items Mr. Latson had when he departed (Response Brief at 8), but 

fail to acknowledge that (i) Mr. Latson did not have all of these items all at once 

during his incarceration; and (ii) he did not have access to many of these items 

when he was held in solitary confinement.  JA44; JA63; JA65; JA478-79; JA538-

577; JA856-57; JA931-33; JA1019-26; JA1867.  Mr. Latson’s access to 

stimulation and other items in his cell are disputed facts that the Individual 

Defendants conveniently gloss over to paint a rosier picture of Mr. Latson’s 

incarceration.  Additionally, the Individual Defendants claim repeatedly that Mr. 

Latson was regularly visited by members of his treatment team (e.g., Response 

Brief at 9), without noting that, while in segregation, these visits typically took 
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place through the cell door.  JA1138-39, JA1159; JA1864.  The Individual 

Defendants also note that Mr. Latson regularly refused recreation time (e.g., 

Response Brief at 9-10) without noting that the “recreation time” offered was in a 

barren outdoor “cage” (a term employed even by Warden Jarvis) without any 

exercise or recreation equipment, and that Mr. Latson refused because, among 

other things, he did not want to be in a cage alone in the cold, and because he 

feared the MCTC guards.  JA541-15; JA858-59; JA1864; JA1866.  Further, Mr. 

Latson’s refusal is just as easily explained as a symptom of the depression he was 

experiencing due to the conditions at MCTC.   

The Individual Defendants’ repeated references to Mr. Latson’s “outbursts” 

(Response Brief at 6 n. 3, 11, and 14) are also misleading.  They exaggerate the 

severity of each incident and ignore expert testimony describing how these were 

manifestations of Mr. Latson’s disabilities and how the disciplinary responses from 

the Individual Defendants only worsened matters.  The Individual Defendants’ 

description of the July 11, 2014 incident invokes images of Mr. Latson swinging a 

tray at MCTC prison guards (id. at 11), whereas in reality Mr. Latson pushed a tray 

through the slot in his cell door, hitting an officer in the abdomen.  JA994-95.2

The description of the October 5, 2014 incident (Response Brief at 14) omits the 

2 MCTC’s official report states, “Latson threw the tray out of the tray slot striking 
[an officer] in the abdomen.”  JA994. 
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key fact that Mr. Latson testified that the guard involved in the incident had been 

frequently taunting him, including telling Mr. Latson, “[i]t would help if you 

opened your eyes and stop pretending something is wrong with you.”  JA255-59; 

JA1158.  Moreover, and most importantly, Mr. Latson presented expert testimony 

that these incidents were manifestations of his disability and that a facility that was 

able to properly house and treat individuals with disabilities would have addressed 

them as such, not as disciplinary offenses requiring punishment that only made 

matters worse.  JA671-74; JA1161; JA1486-87; JA1804-13. 

At the summary judgment stage, the facts must be construed in the light 

most favorable to the non-moving party.  See Addickes v. Kress & Co., 398 U.S. 

144, 157 (1970); Lee v. York Cty Sch. Div., 484 F.3d 687, 693 (4th Cir. 2007).  

Throughout their brief, the Individual Defendants skew the facts in their favor as 

much as possible, ignoring key evidence and areas of disputed fact.  Because Mr. 

Latson has—at worst—presented questions of disputed fact with respect to his 

conditions of confinement claim, summary judgment should have been denied. 

B. Sufficient Record Evidence Exists Regarding Mr. Clarke’s 
Knowledge of the Conditions at RRJ 

The dispute over what Mr. Clarke knew, and when he knew it, regarding the 

conditions at RRJ, concerns a phone call between Defendant Harold Clarke and 

Mr. Latson’s advocate, Lisa Greenman.  The following facts have been 

established:  First, Mr. Clarke and Ms. Greenman spoke on the phone for about 45 
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minutes.  The Individual Defendants concede this fact, and Mr. Clarke swore to 

this fact under oath.  See Response Brief at 33; JA1230.  Second, on that call, Ms. 

Greenman “described conditions in the jail” to Mr. Clarke.  Again, the Individual 

Defendants concede this fact, and Mr. Clarke swore to this fact under oath.  Id.

Mr. Clarke testified that Ms. Greenman “told [him] that the conditions were not 

good.”  JA1599.  Mr. Clarke also knew that “there was a hole in the floor in which 

[Mr. Latson] was defecating, using as a bathroom,” although Mr. Clarke was not 

certain how he learned that information or from whom he learned it.  JA1599-

1600.  These are facts reported by Mr. Clarke about his own knowledge, not just 

allegations made in a complaint or a newspaper article.   

The Individual Defendants also make much of the timing of the call, 

suggesting—without pointing to any evidence—that the call occurred at some later 

point, when Mr. Latson was no longer suffering negative conditions at RRJ.  But 

Mr. Clarke’s own words on the record say otherwise.  First, Mr. Clarke stated 

under oath that during the call, Ms. Greenman “requested of Mr. Clarke to accept 

Plaintiff into VDOC early from the jail,” necessarily implying that Mr. Latson was 

still at RRJ at the time of the call.  JA1230.  Mr. Clarke did more than just imply

the timing of the call.  In his deposition, when asked if he “spoke to Ms. Greenman 

during the time that Mr. Latson was at Rappahannock Regional Jail,” Mr. Clarke 

answered, “I believe that’s correct.”  JA1599-1600.  And further still, when asked 
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if, when Ms. Greenman “was describing conditions at the time at Rappahannock, 

she was describing Mr. Latson’s conditions during that specific time,” Mr. Clarke 

answered, “That’s correct.”  JA1600 (emphasis added).   

Contrary to the Individual Defendants’ false assertion that Mr. Latson 

“offers no evidence that Clarke had information of Latson’s purported 

circumstances at RRJ at the time they were unfolding,” that is contradicted by Mr. 

Clarke’s own words at his deposition.  See Response Brief at 34 (emphasis added).  

And in the face of Mr. Clarke’s own admissions under oath revealing his own 

knowledge, Ms. Greenman’s ability to recall certain information about a call that 

took place several years before her deposition is wholly irrelevant.3

3 The Individual Defendants’ claim that Mr. Latson did not include any evidence 
showing what happened at RRJ or when (see Response Brief at 34) is simply 
untrue.  For example, in the excerpted transcript from the RRJ 30(b)(6) deposition, 
Colonel Phil Grimes details the conditions of RRJ segregation cells as well as 
crisis cells, Mr. Latson’s personal property permissions in each cell, and the events 
of the day officers moved Mr. Latson to a crisis cell without his knowledge and 
Mr. Latson reacted physically, leading to officers tasering Mr. Latson and 
confining him to a restraint chair for hours.  JA1631-44.  See also JA145-46 
(testimony to Mr. Latson’s RRJ timeline, including the date of the tasering and 
restraint chair incident); JA174-76 (testimony referencing the physical altercation 
and restraint chair use); JA696-97, 707-08 (expert report relaying a host of details 
on Mr. Latson’s time at RRJ conditions and events from another expert’s report); 
JA760-61 (expert report relaying details provided to her by Mr. Latson regarding 
his time at RRJ); JA1262 (letter from Mr. Latson’s counsel to the Governor 
describing the conditions at RRJ and the crisis cell incident in detail); JA2202 
(mental health appraisal providing a date for Mr. Latson entering a crisis cell at 
RRJ); JA2207-08 (psychosocial assessment providing a date for Mr. Latson 
entering the crisis cell and describing the events of that day at RRJ).  
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Construed in the light most favorable to Mr. Latson as the non-moving 

party, these facts demonstrate that the District Court erred in finding that there was 

no evidence on the record that Mr. Clarke knew what was happening to Mr. Latson 

at RRJ prior to Mr. Latson’s transfer. 

CONCLUSION 

For the reasons set forth above, as well as in the Opening Brief, Mr. Latson 

respectfully submits that the District Court’s Order of November 6, 2018 should be 

reversed and the matter should be remanded back to the lower court for a jury trial 

on Count One of the Amended Complaint. 
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