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JURISDICTIONAL STATEMENT 

This Court has jurisdiction over this appeal pursuant to 28 U.S.C. § 1291.  

This appeal arises from a civil rights case, over which the district court has 

jurisdiction pursuant to 28 U.S.C. §§ 1331 and 1343.   

The defendants, Harold W. Clarke, Dara Robichaux,1 Larry Jarvis, and 

Virginia Department of Corrections (“VDOC”), filed a pre-trial Motion for 

Summary Judgment.  By order dated November 6, 2018, the district court granted 

the motion and entered a final judgment against Mr. Latson.  JA1854-1931; 

JA1932.  The grant of summary judgment is a final judgment from which an 

appeal may be taken.  Podberesky v. Kirwan, 38 F.3d 147, 157 (4th Cir. 1994), 

amended on denial of reh'g, 46 F.3d 5 (4th Cir. 1994) (“The district court's orders 

on the summary judgment motions disposed of all claims between the parties, and 

the orders are therefore within our appellate jurisdiction under 28 U.S.C. § 1291.”) 

(citing 10A Charles A. Wright, Arthur R. Miller & Mary Kay Kane, Federal 

Practice & Procedure § 2715 (2d ed.1983)).  The plaintiff, Reginald Cornelius 

Latson (“Mr. Latson”), timely filed a notice of appeal on December 6, 2018.  

JA1933-1935. 

1 Since this litigation was initiated, Defendant-Appellee Dara Robichaux changed 
her last name to Watson.  This brief will refer to her as Ms. Watson. 
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STATEMENT OF ISSUES 

1. Whether the district court erred in granting qualified immunity to 

Defendant-Appellees Clarke, Watson, and Jarvis for Mr. Latson’s § 1983 

Eighth Amendment conditions of confinement claim (Count One), where the 

law clearly established at the time of Mr. Latson’s confinement that his 

treatment violated the Eighth Amendment. 

2. Whether the district court erred in finding that the record contained no 

evidence that Defendant-Appellee Clarke was aware of the details of Mr. 

Latson’s confinement at Rappahannock Regional Jail prior to Mr. Clarke’s 

facilitation of Mr. Latson’s transfer to a VDOC facility.  

STATEMENT OF CASE 

Plaintiff-Appellant Reginald Cornelius Latson sued Defendants-Appellees 

Harold W. Clarke, Dara Watson, and Larry Jarvis (collectively, the “Individual 

Defendants”), and VDOC for violating his civil rights under the First, Eighth, and 

Fourteenth Amendment to the U.S. Constitution pursuant to 42 U.S.C. § 1983, the 

Rehabilitation Act, 29 U.S.C. § 701, et seq., and Title II of the Americans with 

Disabilities Act of 1990 (“ADA”), 42 U.S.C. § 12131, et seq.  JA43-86. 

Mr. Latson’s claims arose from his incarceration at two facilities: 

(1) Rappahannock Regional Jail (“RRJ”), where he was incarcerated from April 

21, 2014 until June 5, 2014; and (2) Marion Correctional Treatment Center 
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(“MCTC”), where he was incarcerated from June 5, 2014 until February 2, 2015.  

Answers by VDOC (Dkt. 111), Watson (Dkt. 110), and Clarke (Dkt. 108) at ¶¶ 11, 

53.  Mr. Latson, who has been diagnosed with Autism Spectrum Disorder (“ASD”) 

and intellectual disability (“ID”), contends that VDOC, RRJ, and MCTC officials 

failed illegally to accommodate his basic needs consistent with his constitutional 

and statutory rights.  JA43-86. 

Mr. Latson’s treatment at RRJ and MCTC included, among other things:  

 Lengthy placement in solitary confinement without any stimulus or—at 

times—basic hygiene supplies (JA44; JA56-57; JA1858-59; JA1864; 

JA1867; JA1876-77);  

 Harsh and unnecessary punishments doled out in response to behavior 

related to Mr. Latson’s disabilities (JA44; JA55-57; JA65; JA505-06; 

JA993-95; JA2384-87);   

 “Recreation” offered in the form of a barren outdoor cage (JA858-59); 

 Confinement to a cell for 22 hours or more on many days (JA63-64; 

JA936-38; JA1864; JA1868-71); 

 A physical altercation with prison guards that resulted in Mr. Latson 

needing stitches in his arm (JA505-06; JA993-95; JA2384-87); 
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 A cycle of “Segregation Release Plans” that did not take into account Mr. 

Latson’s disabilities and contributed to a worsening cycle of isolation and 

disciplinary infractions (JA1158-59); and 

 Conditions at RRJ that included being tasered, completely immobilized 

in a restraint chair for more than nine hours (which was beyond the 

recommended time for such a device), and placed in a “crisis cell” with 

no mattress and only a hole in the floor for a toilet (JA44; JA55-57). 

Mr. Latson contends that Defendant-Appellee Clarke knew about the 

horrific conditions at RRJ.  JA57-59; JA815-16; JA1229-30.  Mr. Clarke was 

empowered to transfer Mr. Latson out of such conditions much sooner than he did, 

and in fact had the constitutional duty to do so, but he did not.  JA57-59. 

Mr. Latson contends that the Individual Defendants (in their individual 

capacities) violated his Eighth Amendment right to be free from cruel and unusual 

punishment by subjecting him to conditions at MCTC that created an extreme 

deprivation of minimal civilized necessities, while acting with deliberate 

indifference to Mr. Latson’s health and safety.  JA62-68; JA72-74.  These 

violations occurred through the Individual Defendants’ actions and inaction, and 

through the actions of subordinates under their direction and supervision.  Id.

Mr. Latson filed the instant suit on April 21, 2016 in the Eastern District of 

Virginia.  Complaint, Latson v. Clarke, et al., No. 1:16-cv-00447 (E.D. Va. Apr. 
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21, 2016) (Dkt. 1).  That Complaint brought constitutional claims against 

defendants associated with both RRJ and MCTC.  Id.  On October 14, 2016, the 

Eastern District granted a motion by the Individual Defendants and VDOC to sever 

Mr. Latson’s claims against them and transfer those claims to the Western District 

of Virginia.  Mem. Op. & Order, Latson v. Clarke, et al., No. 1:16-cv-00447-GBL-

MSN (E.D. Va. Oct. 14, 2016) (Dkt. 79).2  After the case transferred to the 

Western District, Mr. Latson filed an Amended Complaint on November 8, 2016.  

JA43-86.  Thereafter, the parties briefed a motion to dismiss filed by the Individual 

Defendants and VDOC, and on April 20, 2017, the Western District issued an 

opinion denying the bulk of that motion.  Op. & Order, Latson v. Clarke, et al., No. 

1:16-cv-00039 (W.D. Va. Apr. 20, 2017) (Dkt. 101) (hereinafter “MTD Order”). 

After extensive discovery, including dozens of depositions and thousands of 

produced documents, as well as an unsuccessful attempt to mediate the matter,3 the 

Individual Defendants and VDOC filed a Motion for Summary Judgment.  Mot. 

for Summ. J., Latson v. Clarke, et al., No. 1:16-cv-00039 (W.D. Va. February 28, 

2018) (Dkt. 180).  On November 6, 2018, the District Court for the Western 

2 On June 6, 2017, Mr. Latson and the Eastern District defendants settled all claims 
remaining in that case.  See Stipulation of Dismissal with Prejudice, No. 1:16-cv-
447-GBL-MSN (Dkt. 170) (Jun. 6, 2017). 

3 Report, Latson v. Clarke, et al., No. 1:16-cv-00039 (W.D. Va. Nov. 30, 2017) 
(Dkt. 145). 
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District of Virginia granted summary judgment in favor of the Individual 

Defendants and VDOC, holding that (1) Mr. Latson’s ADA and Rehabilitation Act 

claims were time-barred; and (2) the Individual Defendants were protected from all 

of Mr. Latson’s § 1983 claims by qualified immunity.  JA1854-1931.  The Court 

entered final judgment the same day.  JA1932. 

This appeal followed.

SUMMARY OF ARGUMENT 

The Court should reverse the district court’s granting of summary judgment 

in favor of the Individual Defendants on Mr. Latson’s Eighth Amendment 

Conditions of Confinement claims.  First, the district court erred when it granted 

qualified immunity to the Individual Defendants.  Mr. Latson suffered extreme 

trauma from the VDOC officials’ illegal use of prolonged solitary confinement 

while at MCTC from 2014 to 2015.  The Individual Defendants knew from day 

one that Mr. Latson suffered from serious disabilities, including autism and 

intellectual disability but ignored (or minimized the impact of) those disabilities 

when isolating Mr. Latson, causing him significant harm. 

Throughout Mr. Latson’s incarceration, the Individual Defendants subjected 

him to inhumane and intolerable conditions that violated his basic constitutional 

and statutory rights—treatment that is extremely and obviously harmful to any 

human being, and more so to a person with Mr. Latson’s disabilities.  In particular, 
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the Individual Defendants kept Mr. Latson in extended periods of solitary 

confinement for the majority of his incarceration and withheld basic hygiene items 

for days or weeks, despite knowing the risks to Mr. Latson from their treatment 

(and the actual harms he experienced while incarcerated, much of which the 

Individual Defendants do not dispute).  The state of the law at the time of Mr. 

Latson’s incarceration at MCTC was clear: subjecting prisoners with mental 

disabilities and mental illness to extended periods of solitary confinement is a 

violation of the Eighth Amendment to the United States Constitution.   

Additionally, the district court erred in holding that there was “no evidence” 

that Defendant-Appellee Clarke “was aware of the details of Latson’s confinement 

at [RRJ] prior to when he made arrangements for Latson to be transferred to a 

VDOC facility.”  JA1903 n.7.  To the contrary, Mr. Latson presented evidence 

demonstrating Mr. Clarke’s knowledge of the conditions at RRJ well before Mr. 

Latson’s transfer, and the district court exceeded its role at the summary judgment 

stage by making a factual finding regarding record evidence that the parties 

disputed.  The factfinder should be permitted to evaluate the compelling evidence 

presented by Mr. Latson; the court should not have quickly disposed of that 

evidence in a footnote.  



8

Accordingly, for the reasons set forth in more detail below, the Court should 

reverse the lower court’s grant of summary judgment on Count One of the 

Amended Complaint.   

ARGUMENT 

STANDARD OF REVIEW 

Mr. Latson’s challenges to the lower court’s rulings on summary judgment 

are reviewed de novo.  See, e.g., Tolan v. Cotton, 572 U.S. 650, 654-60 (2014) 

(reviewing qualified immunity and grant of summary judgment de novo); 

Williamson v. Stirling, 912 F.3d 154, 168-69 (4th Cir. 2018) (same).  Under the de 

novo standard of review, the Court must review the record and draw all inferences 

favorable to the non-movant.  Tolan, 572 U.S. at 654-60; e.g., Jacobs v. N.C. 

Admin. Off. of the Cts., 780 F.3d 562, 564 n. 1 & 568-570 (4th Cir. 2015) 

(reversing on grounds that lower court incorrectly drew inferences in favor of 

movant rather than non-movant); Williamson, 912 F.3d at 178-79 (“[A] court 

sitting in summary judgment must always accept the facts in the light most 

favorable to the non-moving party.”). 

POINT I: 
IN 2014-2015, THE LAW WAS CLEARLY ESTABLISHED THAT MR. 
LATSON’S TREATMENT AT MCTC WAS A VIOLATION OF THE 

EIGHTH AMENDMENT. 

The Individual Defendants violated Mr. Latson’s Eighth Amendment rights 

by subjecting him to inhumane and inexcusable conditions of confinement at 
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MCTC.  The Individual Defendants locked Mr. Latson in a solitary confinement 

cell, alone, for the vast majority of his incarceration at MCTC, up to 23 or 24 hours 

per day without any meaningful stimulus or normal human interaction.  JA467-81; 

JA514-15; JA580; JA635-36; JA684; JA849; JA851; JA856-59; JA936-37; JA944-

84; JA1014-16; JA1045; JA1047-86; JA1088; JA1152-53; JA1501-06; JA1863.  

They did so despite knowing that Mr. Latson had ASD and ID and with knowledge 

of the harmful effects that prolonged isolation would have on someone with these 

conditions.  JA674-75; JA815-19; JA839-42; JA915-18; JA1015-16; JA1159; 

JA1297-1301; JA1860-61.  They ignored or disregarded his harmful housing 

conditions and the significant risk posed by such conditions, and failed to accept 

offers of assistance and education made by outside experts.  JA1275-84; JA1297-

1301; JA1317.  And under the clearly established law at that time, it was an Eighth 

Amendment violation to treat Mr. Latson this way.  Therefore, the Individual 

Defendants are not entitled to the refuge of qualified immunity, and the district 

court erred in holding otherwise.  

A. The Legal Standard for Qualified Immunity 

The doctrine of qualified immunity protects government officials “from 

liability for civil damages insofar as their conduct does not violate clearly 

established statutory or constitutional rights of which a reasonable person would 

have known.”  Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982). When a defendant 
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raises qualified immunity as a defense, courts consider (1) whether the facts 

alleged or shown make out a violation of a constitutional right, and (2) whether 

that right was clearly established at the time of the defendant’s misconduct.  See

Saucier v. Katz, 533 U.S. 194, 200 (2001).   

For a constitutional right to be “clearly established,” the “contours of the 

right must be sufficiently clear that a reasonable official would understand that 

what he is doing violates that right.”  Anderson v. Creighton, 483 U.S. 635, 640 

(1987).  Qualified immunity ensures that officials are on notice that conduct is 

unlawful before they are subject to suit for such conduct.  Hope v. Pelzer, 536 U.S. 

730, 739 (2002).  Officials can be on notice that “their conduct violates established 

law even in novel factual situations.”  Id. at 741.  “[T]he nonexistence of a case 

holding the defendant’s identical conduct to be unlawful does not prevent the 

denial of qualified immunity.”  Edwards v. City of Goldsboro, 178 F.3d 231, 251 

(4th Cir. 1999) (internal citation omitted).  In considering the second prong, courts 

look beyond just case law precedent; they review, for example, DOJ reports, 

compliance (or noncompliance) with policies or regulations in effect at the time, 

and other facts that would put an official on notice that his conduct was unlawful, 

including the obvious cruelty inherent in the practice.  Hope, 536 U.S. at 741-45.  
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B. The State of the Law in 2014-2015 

As the district court correctly noted, the Eighth Amendment right of 

prisoners to humane conditions of confinement, including the right to receive 

adequate food, medical care, and exercise, and the right to receive the minimal 

civilized measure of life’s necessities were all well established by 2014.  MTD 

Order at 56 (citing Farmer v. Brennan, 511 U.S. 825, 832 (1994); Wilson v. Seiter, 

501 U.S. 294, 304-05 (1991)).  Those rights include the “single, identifiable human 

need of mental health and sanity . . .”  MTD Order at 56.  As Justice Breyer wrote 

in his dissent to Ruiz v. Texas, “this Court [has] recognized long-standing ‘serious 

objections’ to extended solitary confinement.”  __ U.S. __, 137 S. Ct. 1246, 1247 

(2017) (Breyer, J., dissenting from denial of stay of execution).  And as Justice 

Kennedy recognized in a concurring opinion, “[t]he human toll wrought by 

extended terms of isolation long has been understood, and questioned, by writers 

and commentators.”  Davis v. Ayala, __ U.S. __, 135 S. Ct. 2187, 2209 (2015) 

(Kennedy, J., concurring).4

4 The district court relies primarily on Williams v. Branker, 462 F. App’x 348 (4th 
Cir. 2012) (unpublished).  JA1900-01.  However, Williams—an unpublished, non-
binding decision—is inapposite, as it concerns a notably violent inmate diagnosed 
with “psychotic disorder, schizophrenia, borderline personality disorder, and 
intermittent explosive disorder” and an “extensive history of ingesting or inserting 
foreign bodies, and severe self lacerations that have required emergency medical 
attention.”  462 F. App’x at 350 (internal citations and quotation omitted).  Mr. 
Latson’s disabilities do not present the same (or even similar) extreme safety risks. 
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In 2014-2015 and still today, Eighth Amendment conditions of confinement 

claims have two elements: (1) an objective deprivation of a basic human need that 

was “sufficiently serious” (the “objective prong”), and (2) the prison official acted 

with a “sufficiently culpable state of mind” (the “subjective prong”).  Wilson v. 

Seiter, 501 U.S. at 298.   

The objective prong of this analysis is “contextual and responsive to 

‘contemporary standards of decency.’”  Hudson v. McMillan, 503 U.S. 1, 8 (1992) 

(quoting Estelle v. Gamble, 429 U.S. 97, 103 (1976)).  The Supreme Court 

instructs courts to draw “meaning from the evolving standards of decency that 

mark the progress of a maturing society.”  Rhodes v. Chapman, 452 U.S. 337, 346 

(1981) (quoting Trop v. Dulles, 356 U.S. 86, 101 (1958)).5  A deprivation is 

“sufficiently serious” if the conditions of confinement deny the prisoner “the 

5 See also Farmer v. Kavanagh, 494 F. Supp. 2d 345, 366-67 (D. Md. 2007) 
(identifying mental health or sanity as a basic human need, the deprivation of 
which implicates the Eighth Amendment); Ruiz v. Johnson, 37 F. Supp. 2d 855, 
914 (S.D. Tex.1999), rev’d on other grounds sub nom. Ruiz v. United States, 243 
F.3d 941 (5th Cir. 2001) (noting that “the same standards that protect against 
physical torture prohibit mental torture as well—including the mental torture of 
excessive deprivation.”); Madrid v. Gomez, 889 F. Supp. 1146, 1264 (N.D. Cal. 
1995) (“[I]f the particular conditions of [confinement] being challenged are such 
that they inflict a serious mental illness, greatly exacerbate mental illness, or 
deprive inmates of their sanity, then defendants have deprived inmates of a basic 
necessity of human existence—indeed, they have crossed into the realm of 
psychological torture.”).  
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minimal civilized measure of life’s necessities.”  Farmer v. Brennan, 511 U.S. at 

834 (quoting Rhodes, 452 U.S. at 347).  

The subjective prong of the analysis is a question of “deliberate 

indifference” (i.e., a defendant “actually [knew] of and disregard[ed] an objectively 

serious condition, medical need, or risk of harm.”).  Short v. Smoot, 436 F.3d 422, 

427 (4th Cir. 2006).  As the Supreme Court explained in Farmer v. Brennan, this 

standard does not require a plaintiff to show that a defendant prison official “acted 

or failed to act believing that harm actually would befall an inmate; it is enough 

that the official acted or failed to act despite his knowledge of a substantial risk of 

serious harm.”  511 U.S. at 842.  Such knowledge of a substantial risk of serious 

harm may be shown through an “inference from circumstantial evidence” or from 

“the very fact that the risk was obvious.”  Id. 

By 2014, U.S. courts had clearly established that putting inmates with 

mental health issues in solitary confinement for prolonged periods without 

adequate stimulation or personal hygiene items constituted a violation of the 

Eighth Amendment. More than thirty years before Mr. Latson was incarcerated at 

MCTC, this Court held that allegations including lack of “supplies for meeting 

basic personal hygiene,” “medical, psychological and dental care,” “treatment for 

those individuals with emotional problems,” and “means for prisoners to achieve 

personal improvement” stated a claim for relief under the Eighth Amendment.  
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Bolding v. Holshouser, 575 F.2d 461, 464 (4th Cir. 1978).  Further, in LaFaut v. 

Smith, this Court instructed that “[p]rison officials should not ignore the basic 

needs of a handicapped individual or postpone addressing these needs out of mere 

convenience or apathy.”  834 F.2d 389, 394 (4th Cir. 1987).   

Such a sentiment had reverberated across the country as well.  See 

Davenport v. DeRobertis, 844 F.2d 1310, 1313 (7th Cir. 1988) (“[I]solating a 

human being from other human beings year after year or even month after month 

can cause substantial psychological damage, even if the isolation is not total.”); see 

also Comer v. Stewart, 215 F.3d 910, 916 (9th Cir. 2000) (isolation can “adversely 

affect a person’s mental health”).  Further, federal district courts in California have 

frequently criticized the use of solitary confinement for mentally ill and mentally 

disabled inmates.  In Madrid, a 1995 decision, the Northern District of California 

exhaustively reviewed the use of isolation in the “Special Housing Unit” of 

California prisons and determined that such isolation was unconstitutional for 

prisoners with mental illness or mental disabilities that made them particularly 

vulnerable to such isolation.  889 F. Supp. at 1265-66.  The court observed that 

placing such inmates in isolation “is the mental equivalent of putting an asthmatic 

in a place with little air to breathe,” and that such conditions are “plainly 

‘unreasonable.’”  Id. (quoting Helling v. McKinney, 509 U.S. 25, 34 (1993)).  

Thus, while the court did not find the conditions unconstitutional for prisoners 
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without mental illness or disability, it held that continued isolation in the Special 

Housing Unit for mentally vulnerable prisoners “deprives inmates of a minimal 

civilized level of one of life’s necessities.”  Madrid, 889 F. Supp. at 1266.   

The Eastern District of California reached similar conclusions in 1995 and 

again in 2014.  See Coleman v. Wilson, 912 F. Supp. 1282, 1320 (E.D. Cal. 1995) 

(affirming Magistrate Judge’s finding that the “use of administrative segregation 

… to house mentally ill inmates violates the Eighth Amendment because mentally 

ill inmates are placed in administrative segregation and segregated housing without 

any evaluation of their mental status, because such placement will cause further 

decompensation, and because inmates are denied access to necessary mental health 

care while they are housed in administrative segregation and/or segregated 

housing.”); Coleman v. Brown, 28 F. Supp. 3d 1068, 1095 (E.D. Cal. 2014) 

(“[P]lacement of seriously mentally ill inmates in California’s segregated housing 

units can and does cause serious psychological harm, including decompensation, 

exacerbation of mental illness, inducement of psychosis, and increased risk of 

suicide.”).   

As a district court judge in the Western District of New York observed in 

1998, “[a] conclusion . . . that prolonged isolation from social and environmental 

stimulation increases the risk of development of mental illness does not strike this 

Court as rocket science.”  McClary v. Kelly, 4 F. Supp. 2d 195, 208 (W.D.N.Y. 
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1998).  See also Palakovic v. Wetzel, 854 F.3d 209, 225 (3d Cir. 2017) (noting “a 

growing consensus—with roots going back a century” and stating “we . . . 

acknowledge the robust body of legal and scientific authority recognizing the 

devastating mental health consequences caused by long-term isolation in solitary 

confinement.”).   Thus, by 2014 and 2015, when the Individual Defendants were 

responsible for Mr. Latson’s housing status, it was beyond question that solitary 

confinement was unconstitutionally harmful, particularly to prisoners who—like 

Mr. Latson—had serious mental disabilities and mental illness. 

C. Mr. Latson’s Conditions of Confinement Meet the 2014-2015 
Standard for Eighth Amendment Claims 

Mr. Latson has ASD and ID, and has been diagnosed with depression and 

anxiety.  JA749; JA1856; JA2344.  Due to his disabilities, Mr. Latson “has poor 

eye contact and social skills, poor auditory and reading comprehension, and he 

mumbles and is difficult to understand.”  JA714-15; JA759; JA1856.  As is 

common to individuals with ASD, Mr. Latson “does not like to be touched and has 

a heightened fight-or-flight response . . .”  JA716; JA750; JA1856; JA2334.  He 

also has limited coping skills and executive functioning (i.e., self-control and self-

regulation).  JA716; JA1856-57. 

During his incarceration at MCTC, the Individual Defendants kept Mr. 

Latson, a person with these known mental disabilities, in extended periods of 

solitary confinement, offered him at most a few hours of out-of-cell time per week, 
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and at times denied him even minimal sensory stimulation, human interaction and 

basic hygiene items.  JA467-81; JA500-01; JA514-15; JA580; JA635-36; JA684; 

JA849; JA851; JA856-59; JA936-37; JA944-84; JA1014-16; JA1045; JA1047-86; 

JA1088; JA1152-53; JA1501-06; JA1863.  These conditions satisfied the objective 

prong of the test for an Eighth Amendment violation.  And the potential harm of 

these conditions to Mr. Latson was obvious, in satisfaction of the subjective prong.  

JA1154; JA1204; see also JA817-19, JA891-93, JA1015-16. 

1. Mr. Latson’s conditions of confinement caused an objective, 
sufficiently serious deprivation of a basic human need. 

The Individual Defendants placed Mr. Latson in the same objectively 

harmful conditions that courts and the federal government recognize as illegal, 

including solitary confinement, depriving him of basic human psychological, 

physical, and emotional needs.   

When Mr. Latson arrived at MCTC on June 5, 2014, the Individual 

Defendants immediately placed him in solitary confinement, where even the length 

of Mr. Latson’s initial pre-assessment stay violated VDOC policy.  JA824; JA850; 

JA897-98; JA966-67; JA1863.  Mr. Latson was held in solitary confinement until 

September 22, 2014—totaling 109 days—when the Individual Defendants briefly 

allowed him to join the general population at MCTC.  JA919-22; JA944-84; 

JA986-97; JA1864.  Defendant-Appellees moved Mr. Latson back to solitary 

confinement on October 5, this time until December 12. JA921-22; JA1864.  And 
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upon his conditional pardon by Governor Terry McAuliffe, Mr. Latson was yet 

again placed in isolation for four more days.  JA635; JA942; JA1864.   

Although Mr. Latson technically switched between four different “statuses” 

of isolation housing (general detention, administrative segregation, pre-hearing 

detention, or isolation / disciplinary segregation), all four statuses are forms of 

solitary confinement per VDOC policy, housing only one offender per cell and 

with little or no meaningful time permitted out of his cell.  JA467-81; JA873-75; 

JA898-90; JA944-84; JA1863.  Further, VDOC policy dictates that those living in 

prehearing detention or disciplinary segregation status “forfeit the privileges of 

receiving visits from relatives and friends,” may have only a Bible or religious 

book in their cell, and have their commissary “limited to the purchase of necessary 

legal supplies, personal hygiene items, and OTC medications.”  JA467-81; JA873-

74.  In all, from the beginning of his incarceration at MCTC on June 5, 2014 to his 

release on February 2, 2015, Mr. Latson was in solitary confinement for 182 days 

and in general population for only 62 days.  JA1864; JA2369-71; JA2374-82.     

When the Individual Defendants removed Mr. Latson from the general 

prisoner population and placed him in solitary confinement, they put him in a 

locked cell by himself and prevented him from leaving his cell for between 23 and 

24 hours each day.  JA514-15; JA580; JA635-36; JA684; JA849; JA851; JA856-

59; JA936-37; JA944-84; JA1014-16; JA1045; JA1047-86; JA1088; JA1152-53; 
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JA1501-06; JA1863-64; JA2369-71; JA2374-82 .  They placed Mr. Latson on 

various “Segregation Release Plans” (“SRPs”), which he only vaguely 

comprehended, and which the Individual Defendants were advised did not provide 

Mr. Latson a realistic opportunity to “earn” his way out of solitary confinement.  

JA633-44; JA684; JA716-17; JA1158-59; JA1163-70; JA2369-70; JA2375-77; 

JA2380; JA2382.  Even if they had been appropriate, these SRPs provided Mr. 

Latson little relief from being isolated.  Defendants did not approve Mr. Latson’s 

first SRP until June 27, 22 days after he had arrived at MCTC.  JA1170; JA1864; 

JA1868.  Thereafter, the Individual Defendants put SRPs in place for Mr. Latson 

from June 27 to July 11, August 8 to September 22, and November 21 to 

December 12.  JA1163-70; JA1868-72; JA2369-70; JA2375-77; JA2380; JA2382.  

Thus, of the 182 days Mr. Latson spent in solitary confinement, he had an SRP in 

place for only 83 of those days.  JA1163-70; JA1864; JA1868-72; JA2369-70; 

JA2375-77; JA2380; JA2382.  And even when Mr. Latson did have an SRP in 

place, the SRP often supported only about one to two hours per day out of his cell, 

three to five days per week.  JA1163-70; JA1868-72; JA2369-70; JA2375-77; 

JA2380; JA2382. 

Other aspects of living in isolation were similarly untenable.  While in 

isolation, Mr. Latson sometimes went “several days” between phone calls and “48 

hours or longer without being given the opportunity to leave his cell.”  JA913-14; 



20

JA1163-70; JA1865-66.  Over the course of his incarceration, Mr. Latson placed 

many calls to his mother, his grandmother, and his lawyers, and those calls were at 

times his only refuge from total isolation.  JA493; JA495-96; JA1865.  Mr. Latson 

was permitted to shower at least once a week, and only at times was he able to do 

so at a higher frequency.  JA1864-65.   

In an attempt to ameliorate the significant risk posed by solitary 

confinement, VDOC policies required frequent monitoring and minimum 

recreation times for prisoners in solitary confinement, and even then, Mr. Latson 

consistently received recreation time below what the VDOC policies required.  

JA476.  While Mr. Latson was offered “some form of out-of-cell recreation on 

most weekdays,” he sometimes refused, either to avoid interacting with the guards, 

or because of the unpleasant conditions outside.  JA514-15; JA1864; JA1866).  

Outdoor recreation involved simply standing or doing pushups in an empty 

“outdoor cage” in the cold.  JA859; JA1866.  The “recreation” offered by MCTC 

was meaningless and served no purpose other than rote, barebones compliance 

with VDOC policies.  See Madrid, 889 F. Supp. at 1229 (describing opportunities 

to exercise alone with no equipment—where “some inmates spend the time simply 

pacing” similar to “felines pacing in a zoo”—as part of the social isolation that 

rendered conditions unconstitutional).  Defendants also almost never offered Mr. 

Latson recreation on weekends, even though Defendant Watson testified that 
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recreation could technically be offered on weekends.  JA913-14; JA1047-86.  

Thus, on weekends, except for the brief times that Mr. Latson was occasionally 

permitted to take a shower or make a phone call, Mr. Latson remained in his cell 

without respite.  JA1047-86; JA1865-66.

As to basic human interaction, while he had “some form” of interaction each 

day, Mr. Latson’s only human interaction on some days was “with a nurse through 

a slot in his cell door.”  JA1138-39, JA1154, JA1159; JA1864.  As his 

incarceration at MCTC went on, he went 11, 13, 20, and as long as 26 days without 

a visit from a member of his treatment team.  JA1865.  There were times when he 

did not have a toothbrush or toilet paper, and because of his disabilities or a fear of 

provoking the prison guards (also in part a symptom of his disabilities), Mr. Latson 

was unable to request replacements.  JA500-01; JA1876-77. 

The Individual Defendants also deprived Mr. Latson of mental stimulation 

that could have alleviated these long solitary hours.  The “significant reduction in 

stimulus and interaction with other inmates . . . had an unusually harsh effect on 

Latson because of his disabilities.”  JA717; JA751-52; JA1921-22.  Specifically, 

Mr. Latson did not have access to television, a radio, or a clock, at times did not 

have access to magazines or books, and he lacked full access to commissary for 

extended periods.  JA854-55; JA1152-53; JA1877; JA1879-80.  Dr. Ann Horst, 

Mr. Latson’s supervising psychiatrist at MCTC, testified that giving Mr. Latson 
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access to books, playing cards, and other mental stimulation would have been 

better, but “this is a security driven institution and . . . I could order it . . . all day 

long . . . [but] it would not have been followed.”  JA1136-37; JA1882.  In other 

words, a nebulous justification of “security” trumped the real mental health needs 

of a vulnerable prisoner.6

Together, the conditions under which Defendants held Mr. Latson amount to 

a plain violation of his Eighth Amendment rights.   

2. The Individual Defendants acted with deliberate 
indifference, satisfying the subjective prong of Mr. Latson’s 
Eighth Amendment claim. 

The Individual Defendants were well aware of Mr. Latson’s disabilities, his 

housing status at MCTC, and the concerns raised by Mr. Latson’s advocates about 

the harms he was suffering.  In light of this knowledge, and the knowledge that 

solitary confinement is extremely harmful to mentally ill and disabled prisoners, 

Mr. Latson’s conditions of confinement were unconscionable and cruel.  Hope, 

6 To the extent the Individual Defendants were truly concerned about the safety of 
Mr. Latson and MCTC staff, solitary confinement was not the answer.  The record 
establishes that Mr. Latson had been caught in a counter therapeutic cycle of 
incarceration, which was only exacerbated by solitary confinement.  JA633-34; 
JA1155-61.  In fact, when Mr. Latson was previously incarcerated at Powhatan 
Correctional Center—where he was encouraged to take recreation multiple times 
per day and his behavior was properly understood through the lens of his 
disabilities—Mr. Latson exhibited no significant behavior issues.  JA785-87; 
JA791; JA1857.    
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536 U.S. at 745 (courts consider the obvious cruelty inherent in a practice in 

evaluating the clearly established prong of qualified immunity).  

The Individual Defendants all had actual notice of Mr. Latson’s mental 

disabilities.  JA815-19; JA839-42; JA915-18; JA1015-16; JA1860-61.  Mr. Clarke 

knew about Mr. Latson and the difficulties he was facing as an incarcerated autistic 

individual months before Mr. Latson even arrived at MCTC.  JA815-16; JA1229-

30.  (Mr. Clarke’s actual knowledge of the conditions at RRJ is addressed in Point 

II below.)  Mr. Clarke also sent a letter to Governor McAuliffe acknowledging that 

Mr. Latson has autism and intellectual disabilities, and that Mr. Latson was kept in 

solitary confinement with only sporadic SRPs.  JA1191-97.  In addition, Mr. 

Clarke spoke with Mr. Latson’s advocates at least once during Mr. Latson’s 

incarceration at MCTC and received multiple letters documenting Mr. Latson’s 

disability and the conditions at the prison.  JA1191-97; JA1259-64; JA1265-67; 

JA1268-70.   

Ms. Watson was directly involved in making housing status and SRP 

decisions for Mr. Latson, and Mr. Jarvis was responsible for reviewing and 

approving those decisions.  JA901-10; JA1910-16.  As a result, Ms. Watson and 

Mr. Jarvis not only knew about, but also were directly responsible for, the housing 

decisions resulting in Mr. Latson’s extended solitary confinement.  JA901-10; 

JA825-31; JA1162-70; JA1910-16.   
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Further, Mr. Jarvis received a memorandum from Ms. Watson documenting 

Mr. Latson’s first six weeks of incarceration at MCTC, including that Mr. Latson 

(i) had been in solitary confinement, including disciplinary segregation, since 

arriving at MCTC; (ii) did not have his “first time out on SRP” until twenty-five 

days after he arrived at MCTC, and in any event, (iii) the SRP was in place only 

intermittently.  JA825-31.  Mr. Jarvis also had knowledge of Mr. Latson’s housing 

and status through specific discussions with staff and daily security briefings.  

JA839-41; JA894-95; JA1875.      

The Individual Defendants also were aware of the obvious risk posed by 

subjecting Mr. Latson to solitary confinement with minimal programming or 

sensory stimulation.  It is well known by corrections professionals—and explicitly 

recognized by members of Mr. Latson’s treatment team—that solitary confinement 

is harmful to individuals with mental health issues.  JA674-75; JA1043-44; see 

also Porter v. Clarke, 290 F. Supp. 3d 518, 532 (E.D. Va. 2018) (“Given 

defendants’ status as corrections professionals, it would defy logic to suggest that 

they were unaware of the potential harm that the lack of human interaction . . . 

could cause.”).  Indeed, during his deposition Mr. Jarvis acknowledged the 

inherent risks that solitary confinement poses to prisoners, describing his belief 

that “long-term segregation is not a healthy situation.”  JA862-63; JA1874-75.   
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Additionally, Christopher Armes, an MCTC psychology associate on Mr. 

Latson’s treatment team, recognized this harm when he testified that he always had 

the goal of getting Mr. Latson out of solitary confinement, but that he had no 

control over the housing decisions, which were left up to the Institutional 

Classification Authority (which included Ms. Watson), and then-warden Jarvis.  

JA901-02; JA1043-44; JA1184-87.  VDOC employee Eric Madsen admitted that 

around the time Mr. Latson was at MCTC, “solitary confinement was coming out 

everywhere as being bad.”  JA1188-90.  And corrections expert Eldon Vail 

testified that the fact that individuals with mental disabilities suffer in segregation 

is “well known in correction circles,” and that “[t]he evidence has been clear for a 

couple of decades now.”  JA674-75.7

Moreover, VDOC’s Special Housing policy, which the Individual 

Defendants were responsible for enforcing, requires that prisoners in special 

housing be frequently monitored and evaluated by security personnel and medical 

and mental health staff.  JA470-74.  These requirements acknowledge the 

substantial risk of harm solitary confinement has on an individual’s mental and 

physical health.  See Porter, 290 F. Supp. 3d at 532-33 ( “[VDOC’s] practice to 

7 Notably, in Mr. Clarke’s response to Mr. Latson’s reports to the Governor 
regarding conditions of confinement, a deliberate decision was made to use the 
term “gradual release plan,” as opposed to “segregation release plan,” in light of 
the known harmful effects of solitary confinement or segregation.  JA1192.   
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have death row inmates ‘constantly checked by medical and mental-health 

personnel’ evinces their awareness that those conditions create a significant risk of 

harm . . .” (internal citation omitted)). 

Mr. Latson’s advocates, including attorney Lisa Greenman and his mother, 

frequently communicated their concerns about Mr. Latson’s living conditions to 

MCTC.  JA1296-1301; JA1318-38; JA1339-41; JA1877; JA1879-80.  In addition, 

the Individual Defendants knew that Mr. Latson’s advocates had notified Governor 

McAuliffe that the Individual Defendants were systemically ignoring Mr. Latson’s 

disabilities, causing him to “deteriorate[e] mentally and physically . . . in solitary 

confinement.”  JA1274-84.  Mr. Jarvis and Ms. Watson also were aware of media 

coverage documenting Mr. Latson’s disabilities, experiences within the Virginia 

correctional system, and inhumane conditions therein.  JA845; JA926-30; JA1038-

42; JA1285-90; JA1291-95.  

The Individual Defendants’ treatment of Mr. Latson violated his Eighth 

Amendment rights, which were clearly established at that time.  Accordingly, the 

district court erred in awarding qualified immunity to the Individual Defendants on 

Mr. Latson’s Eighth Amendment conditions of confinement claim. 
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POINT II: 
THE RECORD EVIDENCE SHOWS THAT MR. CLARKE WAS AWARE 

OF THE DETAILS OF MR. LATSON’S CONFINEMENT AT RRJ 
BEFORE MR. LATSON TRANSFERRED TO MCTC. 

A. The Legal Standard 

To establish liability under § 1983, “it is enough to show that the official, 

acting under color of state law, caused the deprivation of a federal right.”  

Kentucky. v. Graham, 473 U.S. 159, 166 (1985).  A Commonwealth employee like 

Mr. Clarke acts “under color of state law” when he acts “in his official capacity or 

while exercising his responsibilities pursuant to state law.”  West v. Atkins, 487 

U.S. 42, 50 (1988).  Under Virginia law, prisoners convicted of felonies and 

sentenced to a term of a year or more “shall be placed in the custody of” VDOC 

and “received by the Director into the state corrections system within sixty days of 

the date on which the final sentencing order” is mailed or sent electronically to the 

“Director by the clerk.”  Va. Code Ann. § 53.1-20(B).   

As Director, Mr. Clarke had the discretion to “determine the priority for 

receiving prisoners into the state corrections system from local correctional 

facilities.”  Id. at § 53.1-20(C).  He was therefore acting under color of state law 

when he exercised his discretion in declining to transfer Mr. Latson from RRJ to a 

VDOC facility until June 6, 2014.  See Brown v. Mitchell, 308 F. Supp. 2d 682, 

696-701 (E.D. Va. 2004) (ruling on a motion to dismiss that a sheriff could be 

liable for overcrowding at a local jail because it was within her statutory power to 
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accept or reject prisoners from being accepted at the facility).  And as the district 

court acknowledged in its Order on the Motion to Dismiss, “if Clarke knew that 

Latson’s constitutional rights were being violated at [RRJ] while Latson was a 

VDOC-responsible inmate, then Clarke conceivably had a duty to halt any known 

constitutional violations.”  MTD Order at 21-22.   

B. Defendant-Appellee Clarke knew of the unconstitutional 
conditions of Mr. Latson’s confinement at RRJ. 

The evidence substantiates that Mr. Clarke knew of the constitutional 

violations inflicted on Latson during his incarceration at RRJ.  Mr. Clarke, Director 

of VDOC, (1) knew of the specific conditions to which Mr. Latson was exposed at 

RRJ; (2) had the statutory authority to transfer Mr. Latson from RRJ to a 

Commonwealth prison; and (3) knowingly declined to exercise that authority.  The 

district court reached only the question of his knowledge of Mr. Latson’s 

conditions of confinement (JA1903 n.7), so that is the only point discussed here.  

Contrary to the district court’s decision, the evidence on the record shows that Mr. 

Clarke was aware of the details of Mr. Latson’s confinement at RRJ well before he 

transferred Mr. Latson to MCTC. 

Mr. Clarke admitted that he discussed Mr. Latson’s conditions of 

confinement at RRJ with Mr. Latson’s advocates during some point in the spring 

of 2014 (while Mr. Latson was at RRJ), in their attempts to have Mr. Latson 

moved to an acceptable facility where his rights would no longer be violated: 
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Victoria Cochran contacted Mr. Clarke to set up a telephone call with 
an attorney for plaintiff.  During the call, which lasted about 45 minutes, 
Plaintiff’s attorney described conditions in the jail, shared that she had 
an autistic child, and requested of Mr. Clarke to accept Plaintiff into 
VDOC early from the jail. 

JA1229-30.  Further, Mr. Clarke testified that Ms. Greenman “told [him] that the 

conditions were not good” and that he remembered hearing that Mr. Latson was 

being housed in a cell with “a hole in the floor in which he was defecating.”  

JA815-16.8

Contrary to the findings of the district court that no such evidence existed, 

Mr. Clarke’s own discovery responses and testimony provide ample record 

evidence establishing through his own concessions that he was aware of key details 

of Mr. Latson’s confinement at RRJ before Mr. Latson’s transfer to MCTC.  The 

district court’s erroneous determination was made contrary to the court’s 

obligation to accept the facts in the light most favorable to Mr. Latson.  See 

Williamson, 912 F.3d at 178-79. 

8 Although Mr. Clarke later submitted an affidavit denying such knowledge, that 
affidavit blatantly contradicted his own prior admissions and testimony in this case 
and was therefore insufficient for the summary judgment stage.  See JA368-69; 
Nat’l Enters., Inc. v. Barnes, 201 F.3d 331, 335 (4th Cir. 2000) (self-serving 
affidavits insufficient to defeat motion for summary judgment); Wilson v. Circuit 
City Stores, Inc., No. 94-2247, 1996 WL 145235 at *2 (4th Cir. Apr. 1, 1996) (self-
serving affidavits should not be credited on summary judgment). 
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CONCLUSION 

For the reasons set forth above, Mr. Latson respectfully submits that the 

district court’s Order of November 6, 2018 should be reversed and the matter 

should be remanded back to the lower court for a jury trial on Count One of the 

Amended Complaint. 

REQUEST FOR ORAL ARGUMENT 

Reginald C. Latson respectfully requests that this Court hear oral argument 

in this case.  This appeal raises serious Constitutional issues regarding the use of 

solitary confinement on a mentally disabled inmate, as well as the extent to which 

defendant government officials may claim qualified immunity. 
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