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I. ISSUES PRESENTED 

A. Whether the Complaint properly alleged a substantive due process 

claim for state-created danger. 

B. Whether the County Officers are entitled to qualified immunity with 

regard to the Appellant’s federal claim. 

C. Whether the Complaint properly alleged a claim for gross negligence. 

II. STATEMENT OF THE CASE 

The Appellant, Mateusz Fijalkowski (Fijalkowski), filed a Complaint against 

multiple individuals and entities, including the Appellees, who are police officers 

employed by the Fairfax County Police Department (FCPD), collectively referred 

to herein as “County Officers,” American Pool, Inc. (American Pool), and Sean 

Brooks (Brooks), an employee of American Pool.1  Specific to the County Officers, 

and relevant to this appeal, Fijalkowski claimed that the County Officers’ actions 

constituted a due process violation for “state created danger.”  (JA 21, Count III.) 

(JA 20-21.)  Fijalkowski also pursued a state law claim for gross negligence 

against the County Officers.2  (JA 22, Count IV.)     

                                                 
1 Fijalkowski dismissed his appeal as to both American Pool and Brooks on April 

25, 2019.  (DE 20.)  This matter proceeds on appeal only as to the County Officers.   
2 Although Fijalkowski brought additional claims in other Counts, the due process 

claim for state-created danger and the gross negligence claim are the only two 

claims at issue in the instant appeal, as evidenced by Fijalkowski’s Opening Brief 

(DE 21.).  Thus, only these two claims are addressed herein. 
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III. STATEMENT OF THE FACTS 

In Spring 2016, Fijalkowski participated in a program that enabled him to 

travel from his home country, Poland, to the United States to work for the summer.  

(JA 9.)  Upon his arrival in the United States, Fijalkowski accepted a job with 

American Pools as an assistant pool manager.  (JA 10.)  He was given the job title 

of “lifeguard.”  (JA 10.)  On May 30, 2016, Fijalkowski was working at a 

swimming pool in Fairfax County.  (JA 10.)  In the afternoon, he began 

experiencing a mental health crisis as a result of suffering from bipolar disorder.  

(JA 8, 10.)  Fijalkowski acted irrationally, grabbing a pool patron by the arm and 

ripping off her armband.  (JA 10-11.)  Police were summoned to the pool, and 

according to Fijalkowski, all of the County Officers named as defendants 

responded to the pool.  (JA 11.)  On scene, the County Officers, all of whom had 

been trained to deal with mentally ill persons, understood that Fijalkowski was 

experiencing a mental health crisis and that he had grabbed a pool patron by the 

arm.  (JA 11-12.)  According to Fijalkowski, Brooks told all of the County Officers 

that Fijalkowski could not swim.  (JA 11.)  In addition to a language barrier that 

hampered their efforts to communicate with Fijalkowski, the County Officers were 

unable to communicate with Fijalkowski because he ignored them and moved 

away from them physically.  (JA 11.)  At times while the County Officers 

attempted to engage Fijalkowski, he blew his lifeguard whistle and moved away 
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from the officers.  (JA 11.)  The County Officers arranged for a Polish-speaking 

officer to respond to the pool, and that officer attempted to communicate with 

Fijalkowski in his native language, to no avail.  (JA 12.) 

Fijalkowski alleges that while the County Officers were on scene and 

attempting to resolve the issues surrounding Fijalkowski’s erratic behavior, they 

were aware that his behavior posed a threat not only to his safety, but to the safety 

of other individuals at the pool.  (JA 12.)   

Fijalkowski continued for some period of time pacing the pool deck talking 

to himself and praying in Polish.  (JA 13.)  While the County Officers were 

present, Fijalkowski threw his cell phone into the deep end of the pool, submerged 

himself in the deep end of the pool, and emerged from the pool without assistance 

with his cell phone.  (JA 13.)  On a second occasion, Fijalkowski threw his cell 

phone into the deep end of the pool and recovered it, again submerging himself in 

the deep end of the pool in the process and surfacing without assistance.  (JA 13.)  

After Fijalkowski’s second submersion, a bystander began to video-record the 

scene on a cell phone.  (JA 13.)3   

After entering the pool for a third time and standing for some period in the 

shallow end of the pool, Fijalkowski again submerged himself in the deep end of 

                                                 
3 Fijalkowski incorporated the video into his Complaint by reference.  (JA 13.)  A 

copy of the video was also attached to his Opening Brief.  (JA 54.) 
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the pool.  (JA 14.)  The County Officers remained on the side of the pool 

monitoring Fijalkowski.  (JA 14.)  According to Fijalkowski, at 30 seconds after 

his third submersion into the water, any reasonable person would have known that 

he was drowning himself.  (JA 15-16.)  After initially instructing Brooks not to 

enter the pool, the County Officers gave him permission to enter the water after 

Fijalkowski had been submerged for two and a half minutes.  (JA 16-17.)  Brooks 

and two of the County Officers entered the pool and, working with several other 

County Officers, pulled Fijalkowski out of the water.  (JA 17-18.)  The County 

Officers immediately began cardio-pulmonary resuscitation (CPR), and were 

eventually assisted by County emergency medical technicians (EMT).4   

(JA 18.)  Fijalkowski survived and was transported to Fairfax Hospital.  (JA 18.) 

                                                 
4 Fijalkowski’s Complaint alleged in paragraph 46 that multiple County Officers 

exclaimed various curse words after Fijalkowski was pulled from the water, 

however, this claim is directly refuted by the video of the event, which establishes 

that these exclamations come from the individuals outside of the pool fence who 

are watching the event from immediately next to the individual recording the event 

on his cell phone.  (JA 54.)  These individuals are heard seconds later cheering the 

officers when they appear to revive Fijalkowski with their CPR efforts.  (JA 54.)  

When allegations of a Complaint are directly refuted by a video of an incident, the 

Court may rely on the video to establish what occurred.  See Scott v. Harris, 550 

U.S. 372 (2007). 
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IV. SUMMARY OF THE ARGUMENT 

A. Fijalkowski’s Complaint did not sufficiently allege that the County 

Officers committed a due process violation under a state-created 

danger theory. 

B. The district court properly held that the County Officers were entitled 

to qualified immunity with regard to Fijalkowski’s due process claim. 

C. The district court did not err in dismissing Fijalkowski’s state law 

gross negligence claim. 

V. STANDARD OF REVIEW 

Whether a party is entitled to dismissal of a complaint for failure to state a 

claim is a question of law that this Court reviews de novo using the same standard 

applied by the district court.5  Canal Ins. Co. v. Distrib. Servs., Inc., 320 F.3d 

488, 491 (4th Cir. 2003).  On a motion to dismiss under Rule 12(b)(6), the 

allegations of a complaint are to be liberally construed in favor of the plaintiff.  

Conley v. Gibson, 355 U.S. 41 (1957); Chapin v. Knight-Ridder, Inc., 993 F.2d 

1087, 1092 (4th Cir. 1993).  A court should only grant a Rule 12(b)(6) motion 

where it appears beyond a doubt that “the plaintiff can prove no set of facts in 

support of his claim that would entitle him to relief.”  Trulock v. Freeh, 275 F.3d 

391, 405 (4th Cir. 2001).  The court must presume all “factual allegations in the 

                                                 
5 For this reason, Fijalkowski’s third issue presented for review, “Whether in 

adjudicating appellee police officers’ motion to dismiss, the district court construed 

facts and drew inferences in favor of the police rather than in favor of appellant, in 

derogation of proper procedure under Fed. R. Civ. P. 12(b),” is moot, and not 

properly before this Court.  This Court reviews Fijalkowski’s Complaint anew, 

without regard to the analysis of the district court. 
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complaint to be true and accord[ ] all reasonable inferences to the non-moving 

party.”  Westmoreland v. Brown, 883 F. Supp. 67, 70 (E.D. Va. 1995).   

The court, however, is not bound to accept as true “conclusory allegations 

regarding the legal effect of the facts alleged.”  Labram v. Havel, 43 F.3d 918, 921 

(4th Cir. 1995).  Indeed, the “presence . . . of a few conclusory legal terms does not 

insulate a complaint from dismissal under Rule 12(b)(6) when the facts alleged in 

the complaint cannot support a finding of [liability].”  Young v. City of Mt. Ranier, 

238 F.3d 567, 577 (4th Cir. 2001).  Were this not the case, “Rule 12(b)(6) would 

serve no function, for its purpose is to provide a defendant with a mechanism for 

testing the legal sufficiency of the complaint.”  Dist. 28, United Mine Workers of 

Am., Inc. v. Wellmore Coal Corp., 609 F.2d 1083, 1086 (4th Cir. 1979).  

VI. LEGAL ARGUMENT 

A. Fijalkowski’s Complaint did not sufficiently allege that the 

County Officers committed a due process violation under a state-

created danger theory.6 

Litigation brought pursuant to 42 U.S.C. § 1983 requires first, “that some 

person has deprived plaintiff of a federal right” and second, that they “acted under 

color of law.”  Rutherford v. City of Newport News, Va., 919 F. Supp. 885, 890 

                                                 
6 The district court did not address the issue of whether Fijalkowski’s Complaint 

stated a claim for a due process violation, instead ruling that the County Officers 

were entitled to qualified immunity.  Because the County Officers were also 

entitled to a dismissal for Fijalkowski’s failure to state a due process claim, they 

will address both bases for dismissal herein. 
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(E.D. Va. 1996).  Although the County Officers were alleged to have acted under 

color of law, Fijalkowski’s Complaint failed to allege facts sufficient to establish a 

violation of a federal right.  “The Due Process Clause of the Fourteenth 

Amendment provides that no State shall . . . deprive any person of life, liberty, or 

property, without due process of law.”  DeShaney v. Winnebago Cty. Dep’t. of Soc. 

Servs., 489 U.S. 189, 194 (1989).  The due process Clause “is phrased as a 

limitation on the State’s power to act, not as a guarantee of certain minimal levels 

of safety and security.”  Id. at 195.   

The standard applied to any due process claim regarding action committed 

by the government against a citizen is whether alleged “state actions . . . shock the 

conscience.”  Rutherford, 919 F. Supp. at 890 (citing Rucker v. Harford Cty., Md., 

946 F.2d 278, 281 (4th Cir. 1991)).  See also Waybright v. Frederick Cty., Md., 

528 F.3d 199, 205 (4th Cir. 2008) (“[T]he Supreme Court has . . . marked out 

executive conduct wrong enough to register on a due process scale as conduct that 

‘shocks the conscience,’ and nothing less.”).  The Fourth Circuit has held that 

“[n]egligence is, by definition, insufficient to satisfy this hurdle.”  Cook v. 

Howard, 484 F. App’x 805, 823 (4th Cir. 2012).     

The quantity of evidence sufficient to establish the “shocks the conscience” 

standard is not easily defined.  Cty. of Sacramento v. Lewis, 523 U.S. 833, 848-53 

(1998).  Specifically as it relates to action taken by law enforcement officers in the 
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field, the U.S. Supreme Court has held that “when unforeseen circumstances 

demand [a police] officer’s instant judgment, even precipitate recklessness fails to 

inch close enough to harmful purpose to spark the shock that implicates the large 

concerns of the governors and the governed.”  Id. at 853 (internal quotations 

omitted).  This is because courts have long recognized that “the police on an 

occasion calling for fast action have obligations that tend to tug against each other.  

Their duty is to restore and maintain lawful order, while not exacerbating disorder 

more than necessary to do their jobs.  They are supposed to act decisively and to 

show restraint at the same moment, and their decisions have to be made ‘in haste, 

under pressure, and frequently without the luxury of a second chance.’”  Id. at 853 

(quoting Whitley v. Albers, 475 U.S. 312, 320 (1986)); cf. Graham v. Connor, 490 

U.S. 386, 397 (1989) (“[P]olice officers are often forced to make split-second 

judgments—in circumstances that are tense, uncertain, and rapidly evolving”).  

Thus, a plaintiff alleging that an officer committed a due process violation during 

an emergency response must plead facts sufficient to support the conclusion that 

the officer(s) had a specific “intent to harm” the plaintiff before their conduct will 

be said to shock the conscience.  Lewis, 523 U.S. at 854.  See also Slaughter v. 

Mayor & City Council of Baltimore, 682 F.3d 317, 321 (4th Cir. 2012) (“Defining 

conduct that shocks the conscience does not draw on any traditional standard of 

liability from tort law but rather refers, as a constitutional construct of substantive 
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due process, to ‘conduct intended to injure in some way unjustifiable by any 

government interest.’”) (emphasis added).  

“As a general matter . . . a State’s failure to protect an individual against 

private violence simply does not constitute a violation of the Due Process Clause.”  

DeShaney, 489 U.S. at 197.  According to the U.S. Supreme Court, the due process 

clause cannot be read “to impose an affirmative obligation on the State to ensure 

that [an individual’s] interests do not come to harm through other means.”  Id. at 

195.  As a result, the Supreme Court recognizes that individuals generally have “no 

affirmative right to governmental aid, even where such aid may be necessary to 

secure life, liberty, or property interests of which the government itself may not 

deprive the individual.”  Id. at 196.   

In a due process claim alleging state-created danger, “the state itself creates 

the dangerous situation that resulted in a victim’s injury.”  Pinder v. Johnson, 54 

F.3d 1169, 1176 (4th Cir. 1995).  Therein, “the state is not merely accused of a 

failure to act; it becomes much more akin to an actor itself directly causing harm to 

the injured party.”  Id. at 1177.  In Pinder, this Court addressed the state-created 

danger doctrine with regard to a law enforcement officer’s interaction with the 

victim of a crime.  There, the plaintiff sued the officer who arrested her former 

boyfriend, Don Pittman (Pittman) after Pittman broke into the plaintiff’s home and 

attacked her.  Id. at 1172.  The plaintiff told the officer that Pittman had recently 
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been released from prison for attempting to set fire to her house, and asked the 

officer whether it was safe for her to go to work that night and leave her three 

children in the home alone.  Id.  The officer assured the plaintiff that Pittman 

would be held in jail overnight, and told her that it was safe for her to go to work.  

Id.  The officer then sought only misdemeanor warrants against Pittman, and he 

was immediately released on his own recognizance.  Id.  Pittman returned to the 

plaintiff’s home and set fire to it, killing the plaintiff’s three children while she was 

at work.  Id.  

In reversing the district court’s denial of qualified immunity to the officer, 

this Court held that the plaintiff had not established that the officer’s actions 

constituted a state-created danger because the officer had not acted to create, or 

make more probable, the danger to the plaintiff.  This Court stated,  

“[w]e . . . cannot accept [plaintiff’s] attempt to escape the import of DeShaney by 

characterizing her claim as one of affirmative misconduct by the state in ‘creating 

or enhancing’ the danger, instead of an omission.”  Id. at 1175.  Recognizing that 

the danger that existed in the case was a danger that Pittman would harm the 

plaintiff, the Court found that “the state did not ‘create’ the danger, it simply failed 

to provide adequate protection from it.”  Id.  Ultimately, “[t]he most that [could] be 

said of the state functionaries . . . is that they stood by and did nothing when 
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suspicious circumstances dictated a more active role for them.”  Id.  Thus, there 

could be no due process violation.7 

This Court recently considered another state-created danger claim in Doe v. 

Rosa, 795 F.3d 429 (4th Cir. 2015), which involved a claim that Rosa, the 

president of The Citadel, had actively concealed allegations that a camp counselor 

working at The Citadel’s youth summer camp had sexually abused campers in 

2002.  As a result, the alleged abuser continued working at the camp and sexually 

abused the plaintiffs in 2007.  In finding that the plaintiffs had failed to establish a 

state-created danger claim, this Court pointed out that the plaintiffs could not 

demonstrate that Rosa’s affirmative actions in covering up the abuse allegations 

“created or substantially enhanced the danger which resulted in [their] tragic 

abuse.”  Id. at 439.  Put simply, according to this Court, because the danger at issue 

was the danger that campers would continue to be sexually abused by an individual 

who had already committed acts of sexual abuse against the campers, Rosa “could 

not have created a danger that already existed.”  Id.   

Here, Fijalkowski’s Complaint alleges that the County Officers, through 

their “actions and inaction,” violated his “right[] to be secured from harm, even at 

his own hands.”  (JA 19.)  On brief, Fijalkowski focuses on the County Officers’ 

                                                 
7 This Court also held that the right at issue in the case, to be protected against 

private violence, was not firmly established, thus entitling the officer to qualified 

immunity.  Pinder, 54 F.3d at 1176. 
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instruction to Brooks, delaying his entry into the pool for two minutes, as the 

“action” that gives rise to the constitutional violation.  Fijalkowski claims that the 

County Officers caused harm to him through their failure to act and their delayed 

rescue, which resulted in Fijalkowski requiring life-saving measures from both the 

County Officers and later-arriving EMT personnel.  This is insufficient as a matter 

of law to state a due process claim.   

First, Fijalkowski’s allegations fail to establish that the actions of the County 

Officers created, or enhanced, the danger that Fijalkowski faced that day, which 

was the danger that he would commit suicide.  Although neither this Court nor the 

U.S. Supreme Court have considered a state-created danger claim in the context of 

a police response to a suicidal individual, other circuits that have considered the 

issue have held that the “danger” associated with these claims is the danger of 

suicide.  See, e.g., Cutlip v. City of Toledo, 488 F. App’x 107, 116 (6th Cir. 2012) 

(finding that the danger at issue in a suicide case is “the self-destructive impulse”); 

Christiansen v. City of Tulsa, 332 F.3d 1270, 1281 (10th Cir. 2003) (“In this case, 

the ‘danger’ in question – Christiansen’s exposure to a suicide attempt – existed 

prior to defendants’ intervention.”)  As such, to prevail on a state-created danger 

claim, Fijalkowski must allege facts sufficient to establish that the County 

Officers’ action led to Fijalkowski’s suicidal ideation.  No such allegations exist.  
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Indeed, Fijalkowski concedes in the Complaint that his irrational behavior and 

altered mental state manifested prior to the officers’ arrival.  (JA 10-11.)   

Second, Fijalkowki’s Complaint fails to allege facts sufficient for a finding 

that the County Officers acted with the intent to harm Fijalkowski.  As stated 

supra, because the County Officers’ contact with Fijalkowski was the result of a 

call for emergency services, and took place over a shortened time frame while the 

officers attempted to safely address his behavior, which was initially threatening, 

then increasingly erratic, and ultimately suicidal, the officers’ actions only rise to 

the level of conscience-shocking behavior if they are performed with the intent to 

harm.  See Lewis, 523 U.S. at 854.  Fijalkowski’s Complaint contained no such 

allegation, nor do the facts pleaded give rise to such a conclusion.  Thus, 

Fijalkowski’s Complaint failed to sufficiently set out a due process claim under a 

state-created danger theory. 

B. The district court properly held that the County Officers were 

entitled to qualified immunity with regard to Fijalkowski’s due 

process claim.  

 Although the County Officers are entitled to a dismissal of Fijalkowski’s due 

process claim because his Complaint fails to state a claim for a due process 

violation, the County Officers are also entitled to qualified immunity as to the due 

process claim, and the district court’s dismissal on qualified immunity grounds was 

not error.  Government officials engaged in the exercise of discretionary functions, 
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being sued in their individual capacities, are entitled to the defense of qualified 

immunity.  Butz v. Economou, 438 U.S. 478 (1978).  In Harlow v. Fitzgerald, 457 

U.S. 800, 818 (1982), the U.S. Supreme Court held that government officials are 

immune from suit if “their conduct does not violate clearly established statutory or 

constitutional rights of which a reasonable person would have known” at the time 

of the conduct.  “Officials have qualified immunity either if the facts do not make 

out a violation of a constitutional right or if the right was not clearly established at 

the time.”  Snider v. Seung Lee, 584 F.3d 193, 198 (4th Cir. 2009) (citing Pearson 

v. Callahan, 129 S. Ct. 808, 815-19 (2009)).  “In other words, courts ask ‘whether 

it would be clear to a reasonable officer that his conduct was unlawful in the 

situation he confronted.’”  Gandy v. Robey, 520 F. App'x 134, 140 (4th Cir. 2013) 

(quoting Saucier v. Katz, 533 U.S. 194, 202 (2001)).  “[T]he individual bringing 

suit against a public official bears the burden of clearly establishing the law [and 

corresponding rights] allegedly violated.”  Mitchell v. Rice, 954 F.2d 187, 190 (4th 

Cir. 1992).   

 At the outset, Fijalkowski’s claim that the doctrine of qualified immunity 

must be modified is unavailing here.  Fijalkowski himself concedes that this Court 

cannot modify qualified immunity given that the U.S. Supreme Court continues to 

award such immunity to law enforcement officers.  (DE 21, p. 21.)  In substance, 

Fijalkowski ignores that the doctrine of qualified immunity for law enforcement 



 15 

officers remains available as a robust defense to constitutional claims, and 

overlooks the wealth of recent Supreme Court precedent on the issue, instead 

relying on law review articles and dissenting opinions to support his position.  See 

City of Escondido, Cal. v. Emmons, 139 S. Ct. 500 (2019); Kisela v. Hughes, 138 

S. Ct. 1148 (2018); D.C. v. Wesby, 138 S. Ct. 577 (2018); Cty. of Los Angeles, Cal. 

v. Mendez, 137 S. Ct. 1539 (2017); White v. Pauly, 137 S. Ct. 548 (2017); Mullinex 

v. Luna, 136 S. Ct. 305 (2015).  Thus, Fijalkowski’s argument that the doctrine of 

qualified immunity should be modified is inapplicable to this Court’s 

determination on appeal, and not supported by current U.S. Supreme Court 

authority. 

 In determining whether a law enforcement officer is entitled to the 

protections of qualified immunity, the court must first determine the contours of 

the right that is alleged to have been violated.  The court then must determine 

whether, at the time of the officer’s actions giving rise to litigation, “[t]he contours 

of the right [are] sufficiently clear that a reasonable official would understand that 

what he is doing violates that right.” Anderson v. Creighton, 483 U.S. 635, 640 

(1987). “[A]lthough the exact conduct at issue need not have been held to be 

unlawful in order for the law governing an officer’s actions to be clearly 

established, the existing authority must be such that the unlawfulness of the 

conduct is manifest.” Wilson v. Layne, 526 U.S. 603, 609 (1999).  An officer 
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“cannot be said to have violated a clearly established right unless the right’s 

contours were sufficiently definite that any reasonable official in the defendant’s 

shoes would have understood that he was violating it.”  Kisela, 138 S. Ct. at 1153 

(quoting Plumhoff v. Richard, 572 U.S. 765, 778-79 (2014)).   

  “A right is clearly established when it has been authoritatively decided by 

the Supreme Court, the appropriate United States Court of Appeals, or the highest 

court of the state in which the action arose.”  Edwards v. City of Goldsboro, 178 

F.3d 231, 251 (4th Cir. 1999).  Absent such controlling authority, a right may be 

deemed firmly established based upon a “robust consensus of persuasive authority, 

that would have given the defendants ‘fair warning that their conduct,’ under the 

circumstances, ‘was wrongful.’”  Williams v. Strickland, 917 F.3d 763, 769 (4th 

Cir. 2019) (quoting Williamson v. Stirling, 912 F.3d 154, 187 (4th Cir. 2018)).   

 A review of opinions from this Court and the U.S. Supreme Court reveals 

that there are no cases that firmly establish the law with regard to law enforcement 

response to a suicidal individual or law enforcement participation in an emergency 

water rescue.  Although factually dissimilar, instructive controlling authority on 

firmly established rights in the due process context was decided in Robinson v. 

Lioi, 536 F. App’x 340 (4th Cir. 2013).  Therein, this Court denied qualified 

immunity to a law enforcement officer who was alleged to have committed a Due 

due process violation through a state-created danger theory.  In Robinson, a 
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husband stabbed his pregnant wife, who later died from her wounds.  Id. at 341.  

At the time of the murder, the husband was wanted on an outstanding assault and 

battery warrant that was issued after a previous attack on the wife weeks earlier.  

Id.  According to the complaint, Daniel Lioi (Lioi), a Baltimore City police officer 

who had a prior relationship with the husband, acted to prevent the arrest of the 

husband.  Id. at 341-42.  Lioi notified the husband that he was wanted, and during 

the weeks prior to the murder, sent him text messages helping him avoid capture.  

Id. at 341.  Lioi withheld the warrant from the domestic violence unit, which would 

have served the warrant, and three days before the murder, when the husband went 

to police headquarters to turn himself in, Lioi falsely claimed that he could not 

locate the warrant, and did not arrest the husband.  Id.  

 This Court denied qualified immunity at the motion to dismiss stage after an 

analysis of both prongs of the qualified immunity test.  Id.  The Court found that 

the plaintiff had sufficiently alleged a due process violation because the allegations 

of the complaint were not “confined to a failure to execute the arrest warrant.”  Id. 

at 345-46.  Instead, according to the complaint, Lioi affirmatively conspired with 

the husband to help him “evade capture and remain at large.”  Id.  According to the 

Court, this conspiracy formed the basis for a viable state-created danger claim.  Id. 

at 346. 
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 Moving to the issue of whether the right was firmly established, this Court 

specifically contrasted its evidence of a conspiracy between the officer and the 

husband with three additional Fourth Circuit cases that address state-created 

danger claims.  Id. at 346.  In addition to Pinder, 54 F.3d 1169, this Court 

referenced Waybright, 528 F.3d 199 (finding no state-created danger where a 

firefighter’s training supervisor allegedly caused his death by training in hot 

weather with limited access to water or medical care) and Stevenson ex rel. 

Stevenson v. Martin Cty. Bd. of Educ., 3 F. App’x 25 (4th Cir. 2001) (failure to 

state a claim for state-created danger after child reported to his teacher that he had 

been punched in the head in the classroom.  His teacher responded, “There isn’t 

anything I can do.  You probably deserved it anyway.”  The child left the 

classroom, was followed by his attackers, and was badly beaten in the hallway). 

 Contrasting the above cases with the facts alleged in Robinson, this Court 

found that “a reasonable police officer in Lioi’s position would have known that a 

law enforcement officer affirmatively acting in a conspiracy with a third party to 

avoid arrest on assault charges could give rise to a constitutional violation when 

the third party acts in furtherance of the conspiracy to injure another person.”  

Robinson, 536 F. App’x at 347.  Thus, it is firmly established in the Fourth Circuit 

that a law enforcement officer cannot conspire with a wanted individual to elude 

capture, when this active conspiracy leads to harm to the third-party victim. 
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 In addition to the complete absence of controlling authority that would have 

provided the County Officers with notice that their response to Fijalkowski’s 

attempted suicide by drowning constituted a due process violation, there is also no 

“robust consensus of persuasive authority” that would suffice to firmly establish 

the rights of a suicidal person in Fijalkowski’s position.  Fijalkowski points to two 

cases in other circuits that relate to law enforcement officers’ actions in responding 

to drowning victims, arguing that those cases constitute the “robust consensus” 

required to establish the law in this area.  Beck v. Haik, 234 F.3d 1267 (6th Cir. 

2000); Ross v. United States, 910 F.2d 1422 (7th Cir. 1990). 

In Beck, 234 F.3d 1267, the Sixth Circuit addressed allegations that a law 

enforcement officer committed a due process violation by acting to prevent the 

rescue of a drowning individual pursuant to a municipal policy.  Id. at *1-2.  The 

officer’s actions delayed the recovery of the man for over an hour, when the 

private rescue would have been able to assist within 20 minutes of his entry into 

the water.  Id.  According to the Court, there was a high likelihood that if the 

private rescue had been permitted, the man would have lived.  Id. at *2. 

The Court denied the municipalities’ motions for summary judgment, 

holding that the jury could find, “depending on how a jury ultimately assesses the 

evidence,” that the government had arbitrarily enacted the policy prohibiting  
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private rescue efforts, which ultimately caused the man’s death.  Id. at *4.  As to 

the individual officers who were alleged to have prevented the rescue, however, 

the Court granted summary judgment without determining whether the plaintiff’s 

claims were sufficient to establish that the individual defendants had committed a 

due process violation, because the officers were entitled to the protections of 

qualified immunity.  Id. at *7.  Thus, Beck clearly does not stand for the 

proposition that an individual who prevents a water rescue has committed a due 

process violation through a state-created danger, as Fijalkowski asserts. 

Fijalkowski also contends that the Seventh Circuit Court of Appeals’ 

decision in Ross, 910 F.2d 1422 establishes the requisite level of persuasive 

authority to command the denial of qualified immunity to the County Officers.  In 

Ross, a law enforcement officer both verbally and physically prevented the private 

rescue of a drowning 12-year old boy, resulting in his death.  Id. at 1425.  The 

court denied the officer’s qualified immunity defense on appeal, stating that “a 

fundamental tenet of our constitutional jurisprudence” is that “the state cannot 

arbitrarily assert its power so as to cut short a person’s life.”  Id. at 1433. 

In citing to Ross, however, Fijalkowski neglects to inform this Court of a 

recent Seventh Circuit due process case addressing Ross, wherein the very court 

that decided Ross calls into question its applicability to due process claims made in  
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the context of law enforcement emergency response.  Doe v. Vill. of Arlington 

Heights, 782 F.3d 911 (7th Cir. 2015).  In Doe, a law enforcement officer was 

alleged to have responded to a 911 call at an apartment complex.  Id. at 913.  The 

property manager called 911 after observing three intoxicated males dragging an 

intoxicated female juvenile to a secluded area.  Id.  The officer encountered the 

three males holding the female upright.  Id.  The female was unable to hold her 

head up, could not stand on her own, and her eyes remained closed during the  

officer’s interaction with the males.  Id.  The officer spoke briefly to the males 

before leaving the scene, over the objection of the property manager, without 

taking any law enforcement action.  Id.   

The officer then lied to dispatch, falsely reporting that no subjects were on 

scene when he arrived, and instructed a second dispatched officer not to proceed to 

the scene or otherwise respond to the call.  Id.  After the defendant officer left, and 

while the property manager watched helplessly, the three males dragged the female 

into the laundry room of the apartment building and sexually assaulted her.  Id.   

The Seventh Circuit upheld the dismissal of the complaint for failure to state 

a due process claim because the defendant officer “did not create the danger to 

Doe, nor did he do anything to make the danger to her worse.”  Id. at 918 (“This is 

not a case in which Doe was safe, or even considerably safer, before [the officer]  
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acted.  His alleged conduct did not turn a potential danger into an actual one; Doe 

was in actual danger already.”).8   

Because the Court of Appeals’ analysis of the facts seemed on its face to 

conflict with its prior decision in Ross, the Seventh Circuit explained the difference 

between the two fact patterns, which compelled the opposite result in Doe.  Id. at 

918.  The Seventh Circuit stated that the Ross officer had not simply verbally 

instructed the private rescuers not to get into the water, but had (1) threatened to 

arrest the individuals who attempted a private rescue, and (2) had physically 

blocked the private rescuers when they attempted to launch their rescue by placing 

his boat in their way.  Id.  According to the Court, these two operative facts – the 

threat to arrest and the physical blocking of the private rescue, constituted 

affirmative action sufficient to trigger the due process clause.  Id. 9 

The differences between the facts of Ross and the facts alleged by 

Fijalkowski abound, particularly in light of the explanation set forth in Doe of why 

the Ross facts set out a cognizable due process claim, while facts that fall short of 

Ross do not.  Furthermore, the Seventh Circuit’s overriding concern in Ross with 

                                                 
8 This determination even presumed, as required, that the officer had prevented her 

rescue by lying to dispatch and preventing other dispatched officers from 

responding to the call for service.  Id. at 918. 
9 Of note, the Seventh Circuit in Doe also ruled that the officer was entitled to 

qualified immunity, even when considering Ross as prior controlling authority in 

the Circuit.  Id. at 918. 
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regard to firmly established due process rights was that the officer had “arbitrarily 

assert[ed] [his] power so as to cut short a person’s life.”  Ross, 910 F.2d at 1433 

(emphasis added).  No amount of wordsmithing by counsel can escape that here, 

Fijalkowski did not die, but was timely rescued and lived.  This fact alone 

distinguishes this case from both Beck and Ross.   

Fijalkowski’s reliance on the Beck and Ross cases also ignores an additional 

Circuit Court case involving the dismissal of a due process claim against a law 

enforcement officer involved in a water rescue, Andrews v. Wilkins, 934 F.2d 1267 

(D.C. Cir. 1991).  There, the court held that a law enforcement officer who 

prevented a private rescuer with water rescue training from assisting a man 

drowning in the Washington Channel, resulting in the man’s death, did not commit 

a due process violation.  The court further found that the officer would be entitled 

to qualified immunity even if a violation had been sufficiently alleged.  Id. at 1271.  

Distinguishing the facts of the case to those of Ross, the court stated  

[S]everal factors distinguish Ross from the case at hand.  

First, in Ross, well-equipped, would-be rescuers had 

already arrived at the scene and were preparing to begin 

rescue efforts when the Deputy Sheriff arrived and 

ordered them to desist.  The Deputy Sheriff in Ross 

directly and physically prevented these rescue efforts, 

ordering all persons on the scene to cease such efforts, 

threatening to arrest scuba divers who said they would 

attempt the rescue at their own risk, and positioning his 

boat so that scuba divers were unable to enter the water.   
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Ross, 910 F.2d at 1424.  Thus, the Deputy used his 

authority as a state actor to intrude into a purely private 

rescue effort. 

Id. at 1271.10  Thus, contrary to Fijalkowski’s assertion, there is no consensus 

among the circuits related to the obligations of officers attempting water rescues 

that would have put the County Officers on notice that their actions in delaying 

Brooks’ entry into the water constituted a due process violation.   

 Further review of the federal circuit courts reveals additional opinions 

regarding due process claims against officers who interact with suicidal 

individuals.  In total, these cases also do nothing to provide the “robust consensus 

of persuasive authority” required for a denial of qualified immunity for the County 

Officers.  Indeed, the consensus of out-of-circuit authority with regard to the 

liability of an officer dealing with a suicidal individual is quite the opposite.   

 The most recent federal circuit court case addressing a state-created danger 

claim in the context of a suicidal individual is Haberle v. Troxell, 885 F.3d 170  

(3d Cir. 2018).  Therein, the due process claim was based upon the allegation that 

the defendant officer had ignored other officers’ instruction to wait at the scene of 

a suicide call for crisis-trained officers to arrive and address the suicidal individual.  

                                                 
10 Also of note in Andrews, an additional distinction between the facts and those of 

Ross and Beck was that the drowning man in Andrews was a fleeing criminal 

suspect, which the court considered in determining whether the defendant officers 

should have been concerned about his irrational behavior in determining how to 

best effectuate his rescue.  Id. at 1271. 
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Id. at 173-74.  The officer instead cursed the officers who recommended that he 

wait, stated “this is how we do things in Nazareth,” and knocked and announced 

his presence at the subject’s door, which resulted in the individual shooting 

himself.  Id.  The Third Circuit upheld the dismissal of the due process claim on a 

motion to dismiss, holding that the allegations evidenced not a disregard of the risk 

to the suicidal individual, but merely “a disagreement over how to manage [the] 

risk.”  Id. at 178. 

 The Sixth Circuit addressed a due process claim as a result of a suicide in 

Cutlip, 488 Fed. App’x 107.  Therein, the Sixth Circuit dismissed a due process 

claim against officers who responded to the home of a suicidal man and ultimately 

were accused of causing his suicide by detonating a flash bang device near him, 

resulting in the man shooting himself.  Id., at 110-11.  The Court dismissed the due 

process claim, finding, as an initial matter, that it has yet to be decided whether the 

state-created danger claim applies to “cases such as this one, where the victim 

committed suicide despite efforts by the police to prevent it.”  Id. at 115.  In 

holding that the plaintiff had not sufficiently established a due process violation, 

the Court reviewed an extensive list of cases from across the country, finding that 
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“[n]early all cases that considered the state-created-danger doctrine in the context 

of suicide have rejected liability on the merits . . . .”11  Id. at 115-16. 

 The Tenth Circuit has also addressed a state-created danger claim in the 

context of a suicidal individual, dismissing a due process claim against officers 

who breached the home of a suicidal man with a flexible baton during a barricade, 

resulting in the individual killing himself.  Christiansen, 332 F.3d at 1277.  The 

Court held that “the ‘danger’ in question – Christiansen’s exposure to a suicide 

attempt – existed prior to defendants’ intervention” and found that this fact 

precluded due process liability.  Id. at 1281.  This dismissal was also in the face of 

the plaintiff’s argument that the officers had “enhanced” the danger to the man by 

preventing on-scene third parties from “[attempting to aid] in the course of a police 

rescue effort.”  Id. at 281-82 (quoting Andrews, 934 F.2d at 1271). 

 As outlined, supra, Fijalkowski’s Complaint failed to allege sufficient 

factual support to establish a due process claim against any of the County Officers.  

                                                 
11 The one case cited as support for a state-created danger claim against a law 

enforcement officer in the context of a suicide was a district court case related to 

the suicide of a juvenile committed after police officers questioned him “in an 

abusive manner” while he was trapped in an interrogation room, polygraphed him, 

and coerced him into writing an apology letter to the victim despite his denial that 

he had committed the crime.  Sloane v. Kanawha Cty. Sheriff Dep’t, 342 F. Supp. 

2d 545, 548 (S.D.W. Va. 2004).  The juvenile committed suicide the next day, 

referencing in a suicide note the police conduct and future incarceration as the 

moving force behind his suicide.  Id.  Therein, the law enforcement officer’s 

actions were alleged to have led to the suicidal tendencies in the child, giving rise 

to a possible due process violation at motion to dismiss stage.  Id. at 553. 
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In addition, a review of relevant caselaw reveals that those rights were not firmly 

established.  Not only are there no cases in the U.S. Supreme Court or this Court 

that would put the County Officers on notice that their actions in undertaking the 

water rescue of a suicidal individual, including the instruction to Brooks not to 

enter the water for two minutes before commencing his rescue, constituted a 

violation of due process, there is no consensus across the Circuit Courts of Appeal 

that can be said to have provided such notice.12  

C. The district court did not err in dismissing Fijalkowski’s state law gross 

negligence claim. 

In Virginia, gross negligence is defined as the “‘degree of negligence which 

shows an utter disregard of prudence amounting to complete neglect of the safety 

of another.  It is a heedless and palpable violation of legal duty respecting the 

rights of others.’  It is want of even scant care and amounts to the absence of slight 

diligence.”  City of Lynchburg v. Brown, 270 Va. 166, 170 (2005) (quoting Frazier 

v. City of Norfolk, 234 Va. 388, 393 (1987)).  Gross negligence “requires a degree 

of negligence that would shock fair-minded persons.”  Cowan v. Hospice Support 

Care, Inc., 268 Va. 482, 487 (2004); see also Colby v. Boyden, 241 Va. 125, 133 

                                                 
12 At best, the water rescue and suicide cases discussed herein compel the 

conclusion that the law is unsettled.  This is the exact situation that calls for 

immunity from liability.  See Pinder, 54 F.3d at 1177 (“The extensive debate 

provoked by this case should be proof enough that the law in this area was 

anything but clearly established . . . .”). 
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(1991) (affirming a grant of summary judgment when the evidence showed that the 

defendant “did exercise some degree of diligence and due care,” thus establishing 

as a matter of law that the defendant was not grossly negligent).  The standard for 

gross negligence in Virginia “is one of indifference, not inadequacy,” and a claim 

for gross negligence must fail as a matter of law when the evidence shows that the 

defendants exercised some degree of care.   See Kuykendall v. Young Life, 261 F. 

App’x 480, 490 (4th Cir. 2008).   

As an initial matter, Fijalkowski is barred from recovery in tort for this 

incident because “Virginia follows the general rule that ‘a party who consents to 

and participates in an immoral or illegal act cannot recover damages from other 

participants for the consequence of that act.’”  Zysk v. Zysk, 239 Va. 32, 34 (1990) 

(quoting Miller v. Bennett, 190 Va. 162, 164-65 (1949)).  This rule applies to all 

civil tort actions.  Zysk, 239 Va. at 34.  The principal reason for the rule is that 

“courts will not assist the participant in an illegal act who seeks to profit from the 

act’s commission.”  Id. at 34.   

The Virginia Supreme Court addressed the application of this bar with 

regard to suicide cases in Wackwitz v. Roy, 244 Va. 60 (1992).  Therein, the Court 

recognized that suicide is a crime in Virginia at common law.  Id. at 65.  To 

commit the crime of suicide at common law, one must be “of years of discretion 

and of sound mind.”  Id. (quoting Plunkett v. Supreme Conclave Improved Order 
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of Heptasophs, 105 Va. 643, 646 (1906).  See also Hill v. Nicodemus, 979 F.2d 

987, 990 (4th Cir. 1992) (holding that a person is not of sound mind, or “insane,” 

if, at a given time, they are “an idiot, lunatic, non compos mentis, or deranged.”)).     

Here, Fijalkowski committed the common law crime of attempted suicide.  

Johnson v. Commonwealth, 209 Va. 291, 293 (1968) (defining attempt at common 

law).  Although Fijalkowski alleges that he suffers from bipolar disorder, and that 

he was acting “irrationally” during the incident, he does not contend that he was 

not of sound mind, or, as this Court has required, that he was “insane.”  See also 

Brown v. Harris, 240 F.3d 383, 386 (4th Cir. 2001) (finding that a diagnosis of 

bipolar disorder was insufficient alone to establish insanity to avoid the dismissal 

of gross negligence claim).  Because Fijalkowski’s actions during the incident 

constituted a crime at common law, his gross negligence claim against the County 

Officers is absolutely barred and was properly dismissed by the district court.   

Assuming, arguendo, that Fijalkowski’s gross negligence claim is not 

barred by his suicide attempt, it must still be dismissed because the County 

Officers did not owe a duty to Fijalkowski, and because their actions in 

undertaking his rescue do not amount to gross negligence as a matter of law.  

First, Fijalkowski asserts that the County Officers owed a duty to Fijalkowski 

based on the existence of a special relationship as identified in Burdette v. 

Marks, 244 Va. 309 (1992).  This argument fails because the Virginia Supreme 
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Court in Burdette analyzed whether a special relationship existed between the 

law enforcement officer and an injured passerby because the passerby was in 

danger of injury by a third person tortfeaser.  Id. at 311-312.  The analysis of 

whether the officer had an obligation to protect the passerby from the tortfeaser 

began with the pronouncement that, “[g]enerally, a person has no duty to control 

the conduct of third persons in order to prevent physical harm to another.”  Id. at 

311.  The exception found in Burdette arose because the officer perceived that 

the tortfeaser was causing injury to an innocent third party, thus creating a 

special relationship between the officer and the innocent party, and obligating 

the officer to take action to protect the innocent party.  Id. at 421.  Of note, and 

fatal to Fijalkowski’s claim herein, is that the Burdette court recognized that 

there was no special relationship created between the officer and the tortfeaser 

as a matter of law, because a law enforcement officer is not charged with 

controlling tortfeasers.  Id. at 421, n. 2, citing Dudley v. Offender Aid & 

Restoration of Richmond, Inc., 241 Va. 270, 275-76 (1991).  Here, Fijalkowski 

is not the innocent bystander of Burdette, he is the tortfeaser, to whom law 

enforcement officers owed no duty to control.  Id. 

Even assuming the County Officers owed a duty to Fijalkowski, the 

Complaint establishes that they exercised some degree of care in addressing his 
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suicide attempt, which bars his gross negligence claim as a matter of law.13  

Fijalkowski cites to no authority that would support his argument that the 

County Officers acted with gross negligence in providing what he contends is a 

delayed rescue.     

Of note, one of the cases that Fijalkowski relies upon to support his due 

process claim, Beck, 234 F.3d 1267, also involved a state law gross negligence 

claim.  After reciting the same standard upon which Virginia courts analyze 

gross negligence claims, the Sixth Circuit upheld the dismissal of the claim as a 

matter of law.  Id. at *8 (stating that gross negligence is defined as “conduct so 

reckless as to demonstrate a substantial lack of concern for whether an injury 

results” and recognizing that gross negligence claims are generally to be decided 

by a jury unless reasonable minds could not differ as to the result).  In finding 

that reasonable minds could not conclude that the officer who prevented the 

water rescue of a drowning man for over an hour had acted with gross 

negligence, the Court stated that his “decision to prevent [private individuals] 

from attempting a rescue cannot reasonably be considered conduct so reckless as 

                                                 
13 Such care, established in the Complaint, included that the County Officers 

attempted to effectively communicate with Fijalkowski by calling to the scene not 

only crisis intervention-trained officers, but an officer who spoke Polish, that they 

monitored him during the entirety of the time that they were on scene, including 

monitoring him when he entered the water, that they jumped into the pool to assist 

in his rescue, and that they performed life-saving CPR after he was removed from 

the water, ultimately saving his life. 
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to demonstrate a substantial lack of concern for [the drowning man’s] well-

being.”  Id. 

The Western District of Virginia dismissed a state law gross negligence 

claim in the context of a suicidal individual in Justus v. Cty. of Buchanan, 517 F. 

Supp. 2d 810 (W.D. Va. 2007).14  In Justus, a correctional officer walking by 

Justus’ cell observed him hanging by a bed sheet that he had tied around his neck 

and then tied to his cell bars.  Id. at 813.  The officer checked for a pulse, found 

none, and left Justus hanging while he went to report the incident to the jail nurse.  

Id.  The officer did not call for a rescue squad at that time.  Id.  The officer’s report 

to the nurse consisted of him telling her that “[w]e’ve got one down,” and then 

delaying the nurse’s response to the incident by permitting her to go to the 

restroom before checking on Justus.15  Id.  Upon arrival at Justus’ cell, the nurse 

demanded that he be cut down and provided resuscitation efforts.  Other inmates 

provided help, however, the officer did not assist in these lifesaving efforts.  Id.  

                                                 
14 Although not instructive on Fijalkowski’s Constitutional claims because 

Fijalkowski was not in a correctional facility at the time of his suicide attempt, this 

case is instructive with regard to allegations that fail to state a claim for gross 

negligence as a matter of law. 
15 According to the nurse, the language that the officer used to describe the incident 

did not convey to her that the incident was serious, and therefore she could not 

appreciate that any delay in her arrival at the cell would prolong Justus’ life-or-

death situation. 
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Rescue was called after the nurse’s arrival at the cell, and although Justus was alive 

when the rescue squad arrived, he later died of his injuries.  Id.   

After dismissing the constitutional claims against the officer, the district 

court turned to the gross negligence claim and exercised its right to consider the 

efficacy of the state law claim as well.  Id. at 815.  Based on relevant Fourth 

Circuit authority, the district court dismissed the gross negligence claim against the 

officer, finding that the plaintiff had failed to establish, as a matter of law, that the 

officer’s actions during the incident constituted the “absence of slight diligence, or 

the want of even scant care.”  Id. at 816 (quoting McLenagan v. Karnes, 27 F.3d 

1002, 1009 (4th Cir. 1994)).   

The Virginia Supreme Court recently addressed a gross negligence claim in 

the context of care provided to someone who could not swim in Elliott v. Carter, 

292 Va. 618 (2016), which involved a defendant Boy Scout leader who was 

alleged to have caused the death of a 13-year old Boy Scout who could not swim.  

The defendant leader, who knew the child could not swim, led the child into a river 

on a sandbar, then left the child on the sandbar to make his way back to shore on 

foot while the defendant swam to shore.  Id. at 620.  The child fell off the sandbar 

and drowned.  Id.  The defendant provided rescue efforts to the child, to no avail, 

and the child died.  Id. at 620-21.   
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The Supreme Court upheld the trial court’s grant of summary judgment to 

the defendant, finding that, although the defendant knew that the child could not 

swim and still led him into the river on the sandbar, the defendant was close 

enough to the child to render assistance once the child fell into the water, and in 

fact did render assistance.  His actions, therefore, could not, as a matter of law, 

“constitute the indifference and utter disregard of prudence that would amount for 

a complete neglect for [the child’s] safety, which is required to establish gross 

negligence.”  Id. at 623.   

Unlike the defendant correctional officer in Justus, who attempted no rescue 

in the face of a detainee who was hanging himself, and the boy scout leader in 

Elliot, who physically led a child into the water and left him there, all with 

knowledge that the child could not swim, here the County Officers did not take any 

action to cause Fijalkowski to enter the water, monitored Fijalkowski while he was 

in the water, and rescued Fijalkowski after he remained underwater.  The care that 

was provided by the County Officers saved Fijalkowski’s life, and does not 

constitute gross negligence as a matter of law.  Thus, Fijalkowski’s gross 

negligence claim was properly dismissed. 

VII. CONCLUSION 

For the reasons stated herein, the Appellant officers respectfully request that 

the judgment of the district court be affirmed. 
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